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NOTICE TO MEMBERS

Subject: Petition 1132/2009 by H.M. (Portuguese), on behalf of the Portuguese tourist 
organisation cooperative ‘AETP’, on the lack of transparency in connection 
with an application for support within the framework of the EU’s 
operational programmes

1. Summary of petition

The petitioner is appealing against the manner in which the Portuguese authorities are 
managing the funds allocated to a number of operational programmes in Portugal via the 
National Strategic Reference Framework (QREN). The petitioner claims that in the case 
raised in the petition concerning the rejection of an award for support, there has been an abuse 
of power and nepotism, and as he feels that a legal case would not lead to a solution to the 
problem, he is calling for the European Parliament to intervene.

2. Admissibility

Declared admissible on 25 November 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 22 April 2010.

The petitioner e-mailed President Barroso on the same matter on 24 September 2009. The 
reply suggested first resorting to the administrative or judicial procedures foreseen under 
national legislation and secondly to lodge an official complaint in the event of a breach of the 
legislation of the Union.
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The petitioner did then lodge an official complaint. In a reply sent on 16 December 2009, the 
Commission services indicated that a positive or negative decision to grant structural 
assistance to a project application was not an issue of public tendering.

The petitioner e-mailed Commissioner Samecki on 30 November 2009. The reply explained 
the mechanism of shared management under the Structural Funds and the distribution of tasks 
between the Member States and the Commission: Operational programmes covered by the 
National Strategic Reference Framework (QREN) for Portugal are implemented in 
partnership between the Commission and the authorities in the Member State. The tasks that 
are the responsibility of the Member States include the selection and monitoring of individual 
projects.

According to the information at the disposal of the Commission services, the petitioner's 
project application had been assessed in line with the criteria set by the Portuguese authorities. 
On 13th August 2009 the Investment Directorate of "Turismo de Portugal" has in accordance 
with the procedure foreseen in Article 100 of the "Código do Procedimento Administrativo" 
issued a definite refusal of the project application after two preliminary negative replies (11 
March 2009 and 28 April 2009).

It should be emphasized that, in accordance with Article 11 of Regulation (EC) No 1083/2006 
OJ L 210, 31.07.2006 assistance under the Structural Funds is provided according to an 
approach of complementarity and partnership between the Commission and the Member 
States, with due regard for their respective powers. In this context, and on the basis of the 
principle of subsidiarity, the implementation of co-financed actions is the responsibility of the 
Member States, at the most appropriate territorial level and according to the institutional 
system of each Member State (Article 12 of Regulation (EC) No 1083/2006).

This means, in particular, that the European Commission may not intervene in the selection of 
the projects, as this comes under the competence of the management authorities, provided that 
their choices are in line with the principles laid down in the programming documents adopted 
in consultation with the Commission, and that they comply with current legislation.

Rules on eligibility of expenditure are set at national level in most respects, meaning that the 
Member States are free to include or exclude certain types of operations or certain categories 
of beneficiaries under the different priority axes in a given programme, while respecting 
general legal principles such as equal treatment, non-discrimination and transparency, and 
avoiding conflicts of interest.

On 18 December 2009, further information was received from the petitioner which is at 
present being analysed. In this respect the Commission has examined whether the refusal of 
the petitioner's application is based on objective selection criteria which do not merely de 
facto exclude the petitioner's application, since (according to the petitioner's additional 
information) similar applications submitted by "Turismo de Portugal" were approved.

The case is followed up under the provisions governing the treatment of complaints. As 
Portugal is one of the Member States participating in the EU Pilot system, the Portuguese 
authorities are contacted via the EU Pilot system to take position concerning precise questions 
related to the project selection process. Under the EU Pilot System, normally the Portuguese 
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authorities should send to the Commission a draft answer to be addressed to the complainant. 
The Commission should then comment on that draft reply. However, Portugal prefers that an 
answer is directly sent by the Commission to the complainant. Anyway, the reaction from the 
Portuguese authorities is outstanding.

The Commission will come back to the European Parliament with a final position.

4. REV Commission reply, received on 16 December 2011.

On 22 April 2010, the Commission transmitted a first reaction to the European Parliament 
concerning this petition.

After the meeting of the Petitions Committee on 25 January 2011, the Commission received 
the official reaction from the Portuguese authorities to its request of 2010. The voluminous 
material received from different Portuguese authorities had to be translated and then analysed.
On 8 August 2011, a second information note was sent to the Portuguese authorities and a 
detailed reply was sent to the complainant/petitioner. This closes the complaint from the 
Commission's perspective. However, an element of the complaint may concern a state aid 
issue and will be followed up separately.

Below is a summary of the different aspects of this petition/complaint.

a) AETP APPLICATION NO 4449

This complaint was submitted by the "Associação de Empresas Turísticas 
Portuguesas" (AETP) concerning the refusal of the Portuguese authorities to consider 
positively two project applications for financial assistance under the programme 
"Factores de Competitividade" (POFC), supported by the European Regional 
Development Fund (ERDF) in the framework of the 2007-2013 Cohesion Policy 
programming period.

AETP's application was refused by "Turismo de Portugal" (TP), the technical body 
assessing this type of applications under the POFC programme, for non-compliance 
with the regulatory framework set up by the Portuguese authorities for this aid 
scheme. The Commission notes that in the final refusal letter sent to AETP, the factual 
grounds were indeed set out, but no clear legal basis for the refusal was indicated. 
Although there may still be some scope for different interpretation by the Commission 
and the national authorities concerning the issue of the project application being a 
"joint" project or not, the Commission can accept a refusal based on incomplete 
information concerning the assignment of indivisible costs to AETP and the 
distribution of the total cost to be borne by each SME involved. Both appear sufficient 
to refuse the application, as AETP's application did not comply with the terms of the 
call for proposals.

However, as these facts are linked to a specific call for proposals in the past where 
deadlines had passed when the complainant addressed himself to the Commission, the 
Commission cannot require that the Portuguese authorities reopen the procedure in 
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order to assess a revised application to be submitted by AETP. As AETP in the 
meantime has lodged a court case in Portugal, it will be for the Portuguese courts to 
judge on possible indemnification claims introduced by AETP, should the applications 
be judged to have been refused illegally.

b) AETP APPLICATION NO 4470

In this case, AETP's application was refused by Agência para o Investimento e 
Comércio Externo de Portugal (AICEP), a technical body assessing this type of 
application under the POFC programme, for non compliance with the regulatory 
framework set up by the Portuguese authorities for this aid scheme. As in the other 
case, the Commission can accept some aspects of the refusal (concerning the amount 
of eligible expenditure), whereas another aspect of the refusal (concerning the alleged 
lack of international promotion activities to take place in foreign markets) has still not 
been addressed properly by the Portuguese authorities.

However, as stated above concerning application No 4449, the Commission cannot 
examine this issue further as even if a wrong legal basis for the refusal was 
communicated to the applicant, AETP's application could not be given a second 
chance because the deadlines under the schemes were passed. It will be for the 
Portuguese courts to judge on possible indemnification claims introduced by AETP, 
should the applications be judged to have been refused illegally.

c) THE ROLE OF TURISMO DE PORTUGAL

An additional aspect concerns the question why the applicant was not contacted during 
the preliminary assessment phase. In this respect, the Commission notes a possible 
contradiction in the reply from the Portuguese authorities. On the one hand, AICEP 
underlined the need for informal contacts with TP to provide appropriate expertise. On 
the other hand, AICEP stated that there has been no need for additional clarifications 
from the applicant because a series of omissions led to the immediate exclusion of 
application No 4449 for not meeting a series of eligibility conditions.

TP is one of the several "technical organs" that assesses certain categories of 
applications. TP is also a beneficiary under other parts of the same POFC, for which 
AETP could not submit an application. The petitioner/complainant argued that TP 
should not assess applications to avoid a conflict of interest.

Concerning the separation of functions as regards TP in its role as technical organ for 
certain measures and as beneficiary for certain other measures, the Commission is 
satisfied with the clarifications given by the managing authority of the POFC 
programme. Activities for which TP could be a beneficiary under the POFC such as 
the "Sistema de Apoio a Acções Colectivas" (SIAC) are different in nature from 
activities for which TP is the assessing body (such as SI Qualification and 
Internationalisation of SME). Activities or projects supported under SIAC lead to the 
generation of public goods in order to satisfy interests of a general nature, whereas 
activities or projects supported under SI Qualification satisfy private interests for the 
SMEs involved. Nevertheless, the borderline may not be as clear as the Portuguese 
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authorities state, as there is scope for some overlap.

Concerning the question of who assesses tourism projects, the Commission is satisfied 
with the clarification given by the managing authority. It notes that AICEP does not 
assess all projects linked to internationalisation, but only those where the majority of 
the investment (more than 50%) relates to internationalisation. Consequently, projects 
linked to internationalisation concerning the tourism sector, but where less than 50% 
of the investment actually concerns internationalisation, are assessed by TP.

The Commission notes, however, that in a system such as the Portuguese one where 
the conditions and rules of schemes like SI Innovation or SI SME are very detailed, 
consultation of applicants is not explicitly foreseen. The complaint shows that the 
technique of very detailed rules may give rise to doubts on the fairness of the 
procedure when informal or formal contacts are made which are not explicitly covered 
by such rules. The fact that the rules are so detailed could make applicants think that 
there are no rules outside those laid down in writing and that therefore such informal 
or formal contacts, be they covered by the general principle of good administration, 
are neither explicitly nor implicitly allowed. The Commission will therefore suggest to 
the Portuguese authorities that in future when amending these schemes or developing 
new schemes such consultation is explicitly mentioned, as a good management 
practice.

d) ELIGIBILITY OF AETP UNDER COLLECTIVE ACTIONS

As set out above under sections a) and b), the Commission cannot require the 
Portuguese authorities to re-assess the two applications under the closed schemes. 
However, in order to support the entrepreneurial initiatives of AETP in a constructive 
way, the Commission has explicitly asked the Portuguese authorities to set out 
whether and how AETP could submit applications under the collective actions 
("Acções Colectivas"). Concerning the question whether AETP could be a beneficiary 
under such collective actions if the project were to be carried out in the general 
interest, the Commission is satisfied with the response given by the managing 
authority and by TP and notes that AETP could qualify under the SIAC scheme. 
According to TP's reply, this could even be possible separately, i.e. without the need 
for direct involvement by companies, provided it complies with the other eligibility 
criteria set up under this scheme.

Concerning the possible involvement of AETP and its expertise and initiative in the 
Competitiveness and Technology Pole of Tourism 2015 ("Pólo de Competitividade e 
Tecnologia Turismo 2015"), the Commission notes that this would depend on AETP's 
adhesion to the approved strategy. However, as TP pointed out, Polo Turismo 2015, 
just as any collective efficiency strategy, does not manage any Structural Funds. It 
would therefore be necessary for all projects that it covers or may cover to apply for 
the financial support instrument that, depending on the nature of the project and its 
promoter, is the most appropriate.

e) REMUNERATION FOR SERVICES PROVIDED BY TP AND STATE AID ISSUES
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In the course of the petition/complaint, AETP brought forward another aspect: TP may 
receive public support (mainly from the national budget, but possibly under Structural 
Funds as well) to carry out services comparable to those that could be developed by 
AETP.

The Commission asked whether the Decreto-Lei n° 191/2009 on the ground for the 
public policy on tourism as being a strategic sector for the national economy would 
change the possibilities of actors in the tourism sector to participate in the POFC. It 
stated that the answer should especially concern the obligation to pay for the 
possibility to be covered by promotional campaigns organised by TP (Article 19(b)). 
Furthermore, it asked the Portuguese authorities to explain whether such change 
would be reflected by a modification of the POFC programme or in the information 
given to potential beneficiaries.

Unfortunately, the answer given by the managing authority is not satisfactory. In 
particular, the managing authority has not reacted to the issue of a possible obligation 
to pay for the possibility to be covered by promotional campaigns organised by TP 
(Article 19(b)) and whether such change was to be reflected by a modification of the 
POFC or of the information given to potential beneficiaries.

The Commission therefore reserves its position on the potential state aid issue and will 
examine this aspect further.

Conclusion

The two applications under programmes co-financed by Structural Funds (sections a) and b)) 
have been refused and these applications can no longer be re-assessed. Portuguese courts will 
have to decide whether the refusals were illegal and draw the appropriate conclusions.

The Commission will therefore address issues to improve national provisions and procedures 
for the future during its regular meetings with the programme authorities in a view to improve 
the information available to project applicants and to guarantee that in refusal letters the legal 
requirements not fulfilled by the application are set out in an exhaustive and correct way 
(sections a) to c)). In addition, the Commission has explored possibilities how AETP could 
apply in the future and, in particular, under the schemes for collective actions, and has 
informed AETP accordingly (section d).

The state aid issue raised under section e) will be examined further. The Commission will 
come back to the European Parliament with a final position on this aspect in due course.

5. (II) Commission reply, received on 28 February 2014.

Following the meeting of the Petitions Committee in May 2012, the Commission informed 
the petitioner of its preliminary findings by letter dated 20 December 2012. In this letter, the 
Commission services explained why the Descubra Portugal website did not involve State aid. 
The letter also informed the petitioner of the commitment of Portugal for their tourist 
authorities not to carry out - or finance - any commercial activity which is not undertaken 
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primarily to carry out their public purpose of providing information to tourists and promoting 
the country, region or area.

The petitioner then drew the attention of the Commission services to a new draft law, which is 
now Law 33/2013 of 16 May 2013, because Article 31 of that law refers to income from 
commercial activities. The Commission requested the Portuguese authorities to provide 
information on the type of income this article refers to. The petitioner was informed of this 
request by a holding reply dated 19 November 2013.

By letter dated 27 January 2014 the petitioner was informed of the reply received from 
Portugal. This reply stipulates that the receipts from sales of goods and services referred to in 
article 31 of said law relate to the activity of providing information, such as the sale of guides, 
brochures or maps, which is part of the public purpose of the tourism authorities. The 
petitioner was also informed that the Commission would therefore close the complaint file.

Conclusion

The main aspects of the original complaint concerning the choice of projects eligible for co-
funding by structural funds under Operational programmes were replied to by the 
Commission's letter dated 8 August 2011. The remaining issue concerned the remit of the 
national tourism association Turismo de Portugal. In 2013 the petitioner also invoked the 
remit of the regional tourism associations in the new Law 33/2013. It has been clarified by 
Portugal that those remits are limited to the provision of information to tourists, and the 
promotion of Portugal and its regions and areas. These activities do not give rise to State aid 
concerns. The petitioner was informed of those findings by letters dated 20 December 2012 
and 27 January 2014. The complaint file with the Commission has therefore been closed.


