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1. Summary of petition

The petitioner, who holds a German citizenship and is of Philippine origin, complains about 
the way Sweden, where she moved following her marriage with Norwegian man living in 
Sweden, applies the Directive 2004/38/EC on free movement. She is describing a number of 
occasions how her case was mishandled in relation to her and to her daughter who came to 
join her in Sweden from the Philippines. She claims that the Migration Court has sent this 
case to the ECJ for clarification of interpretation of some aspects of the Directive. 

2. Admissibility

Declared admissible on 10 July 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 28 February 2014

According to the information at the disposal of the Commission, the daughter of the 
petitioner, who was born in the Philippines, was left in the care of her grandmother at the age 
of 3 while her mother went to work in Germany. The petitioner regularly sent money back to 
the Philippines for her family and visited every year. After spending many years in Germany 
the petitioner took up German nationality before moving to Sweden in 2009 with her 
Norwegian partner, whom she married in 2011. Meanwhile, the daughter of the petitioner 
studied nursing in the Philippines, gaining a diploma. Once qualified, she did not seek work 
but instead helped her sister by caring for her children. She was never employed and did not 
claim any benefits in the Philippines. In 2011, at the age of 24, the daughter of the petitioner 
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arrived in Sweden and applied for a residence card as a dependent family member of an EU 
citizen. Her application was rejected by the Swedish migration authorities on the grounds that 
she had not shown how the money that had been provided by her mother had been necessary
to satisfy her basic needs and that the welfare system in the Philippines could not have 
assisted her. She appealed the decision. As pointed out by the petitioner, the Swedish Court of 
Appeal for Immigration matters in Stockholm (Sweden) eventually decided on 12 September 
2010 to lodge a request for a preliminary ruling to the European Court of Justice concerning 
the interpretation of Article 2(2)(c) of Directive 2004/38/EC1.

The Commission's observations 

The Court of Justice rendered its ruling in the case on the 16 January 2014 (see judgment in 
C-423/122).

The Court made it clear that the relevant rules of EU law (Article 2(2) c of the Free 
Movement Directive) have to be interpreted as meaning that the host Member State is not 
allowed to require that a direct descendant above the age of 21 should show that he or she had 
tried unsuccessfully to obtain employment or to obtain subsistence support from the 
authorities of his/her country of origin and/or any other kind of support in order to consider 
him or her as being a "dependent" family member. This would make it excessively difficult 
for the family member to obtain the right of residence in the host Member State. The person 
should only be required to show that he or she is in a real situation of dependence vis-à-vis the 
EU citizen.

The Court also confirmed that the situation of dependence must exist in the country in which 
the applicant resides, at the time when he or she applies to join the EU citizen on whom he or 
she is dependent. The Court added that the fact that the direct descendant was, due to personal 
circumstances, such as age, education and health, deemed to stand good chances to obtain 
employment and, in addition, intended to start working in the host Member State, could not be 
taken into account in the assessment to be carried out by the authorities of the host Member 
State. 

The Court moreover confirmed that there is no need to determine the reasons for the 
dependence or for the recourse to the EU citizen's support. To assess whether the person is in 
a real situation of dependence vis-a-vis the EU citizen, the host Member State should look at 
whether, having regard to his financial and social conditions, the person concerned is not in a 
position to support himself. For example, the fact that he or she regularly, and for a significant 
period of time, receives money from the EU citizen which is necessary in order for him or her 
to support him or herself in the country of origin (as was the case in the proceedings at issue), 
would be sufficient to show that a real dependence exists.

Conclusion

The Commission trusts the petitioner's daughter will be able, on the basis of the interpretation 
given by the Court of Justice in the abovementioned ruling, to rely on her right under the EU 
                                               
1Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of 
the Union and their family members to move and reside freely within the territory of the Member States (OJ 
2004 L 158, p. 77 and – corrigenda – OJ 2004 L 229, p. 35 and OJ 2005 L 197, p. 34).
2http://curia.europa.eu/juris/document/document.jsf?text=&docid=146437&pageIndex=0&doclang=EN&mode=
lst&dir=&occ=first&part=1&cid=498959
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rules on free movement to reside in Sweden as a dependent family member of an EU national 
who has exercised the right to free movement.


