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Subject: Petition 0686/2013, by Lothar Brunke (German) on establishing himself as a 
medical practitioner in Switzerland

1. Summary of petition

The petitioner is a German national, aged 62, and has been practising as a doctor in Germany 
since 1995. In 2011 he applied to set up a medical practice in Switzerland. His application
was turned down because, although he is qualified to practise as a doctor, he has not 
completed the training to obtain a specialist qualification (Facharztausbildung). This is 
compulsory in Switzerland in order to obtain authorisation to set up a practice and a licence to 
practise. He then requested the same treatment as Swiss doctors of his age, which would have 
required additional training as a ‘praktischer Arzt’ (‘practical physician’). This too was 
refused, which means that the only way for him to set up a practice in Switzerland would be 
to undertake full specialist training of three to five years. The petitioner considers that, in 
view of his age and medical experience, this is a disproportionate requirement. He took the 
matter to court, referring in his pleadings to his right of freedom of establishment, but the 
court made no comment on this point. He believes that the ruling of the Swiss authorities 
conflicts with the case law of the Court of Justice of the EU, which states that national 
restrictions on the basic freedoms laid down in the Treaty must be non-discriminatory, must 
be justified in the general interest, must be suitable for securing the attainment of the 
objective which they pursue and must not go beyond what is necessary in order to attain it. 
The petitioner takes the view that the Swiss authorities failed to take account of Directive 
2005/36/EC on the recognition of professional qualifications, which is implemented in 
Switzerland, and of Directive 5/362/EEC concerning the mutual recognition of diplomas, 
certificates and other evidence of formal qualifications in medicine, including measures to 
facilitate the effective exercise of the right of establishment and freedom to provide services. 
The petitioner feels he has been discriminated against because more stringent requirements 
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are applied to him than to Swiss doctors of his age. He asks the European Parliament for help. 

2. Admissibility

Declared admissible on 16 December 2013. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 28 February 2014

The petitioner claims that decisions of the Swiss authorities and courts refusing his 
applications for recognition as a medical practitioner and / or authorisation to set up a medical 
practice in Switzerland conflict with the case law of the Court of Justice of the European 
Union. In this context the petitioner had also requested the Swiss courts to make a reference to 
the European Court.

However, pursuant to Articles 251 et seq. TFEU the Court of Justice has (only) jurisdiction to 
hear and determine actions or proceedings with a direct impact on the European Union. 
According to Article 267 TFEU the Court shall have jurisdiction to give preliminary rulings 
concerning (inter alia) the validity and interpretation of acts of the institutions of the European 
Union. Where such a question is raised before any court or tribunal of an (EU) Member State, 
that court or tribunal may request the Court to give a ruling thereon.

Since Switzerland is not an EU Member State, Swiss tribunals are not entitled to make 
references to the European Court. Instead it follows from Article 11 (3) of the Free Movement 
of Persons Agreement1 (FMPA), as last amended by Decision No. 2/2011 of the EU-Swiss 
Joint Committee of 30 September 20112 replacing Annex III (Mutual recognition of 
professional qualifications), that persons covered by this Agreement shall have the 
opportunity to appeal to the competent national judicial body inter alia in respect of decisions 
on appeals.  Moreover, according to Article 16 (2) FMPA and insofar as the application of 
this Agreement involves concepts of EU law, account shall be taken of the relevant case-law 
of the Court of Justice of the European Union prior to the date of its signature. Case-law after 
that date shall be brought to Switzerland’s attention (in the Joint Committee set up by the 
FMPA).

The judicial review with respect to the application of the FMPA in Switzerland is thus within 
the competence of Swiss tribunals and at last instance of the Swiss Federal Court 
(Bundesgericht). In the present case, the petitioner complains about a judgment of this Court 
of 1 February 2013 (in case 2C-668/2012) rejecting his requests in last instance. 

Contrary to the opinion of the petitioner it would appear that this decision by the Swiss 
Supreme court is not in breach of the bilateral agreement. In particular there is no evidence of 
discrimination on grounds of nationality.

According to point 5.1.4 of Annex V to Directive 2005/36/EC on the recognition of 
professional qualifications3, as referred to in (revised) Annex III to the FMPA, Switzerland is 
entitled to require (as of the reference date of 1 June 2002) a diploma as general medical 

                                               
1 OJ L 114, 30.4.2002, p. 6.
2 OJ L 277, 22.10.2011, p. 20
3 OJ L 255, 30.9.2005, p. 22
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practitioner. In the case at issue, the Swiss authorities could thus require from an EU applicant 
the same level of qualifications as they require from Swiss nationals. However, it would 
appear that the petitioner does not hold (in Germany) equivalent qualifications (such as 
“Facharzt für Allgemeinmedizin”).

The petitioner complains about the fact that the Swiss authorities did not take account of the 
practical professional experience he had acquired in Germany nor of his age ( 62 years). 
Instead they required the completion of several years of additional training in order to obtain a 
Swiss “Weiterbildungstitel”. In this context, he also claimed acquired rights. 

Article 30 (1) of Directive 2005/36/EC (as reflected in Annex III of the FMPA) provides 
indeed (under certain additional provisos) for acquired rights specific to general practitioners 
without the evidence of formal qualifications referred to in Annex V, point 5.1.4. Pursuant to 
Article 30 (2) of the Directive the exercise of such rights to pursue the activities of a general 
practitioner in the framework of a national social security system is however subject to the 
possession of a certificate stating the holder's right to pursue such activities. According to the 
Swiss Court, the petitioner did not provide evidence of the possession of such a certificate.

Moreover, the petitioner requested the application of transitional arrangements which applied 
in the past to Swiss medical doctors who held only diplomas attesting basic medical training.  
However, such arrangements have long since expired. Since they do not apply to Swiss 
nationals anymore the claim of an alleged discrimination does therefore not appear pertinent 
either. 

Finally, it should be noted that the issue of establishment of a medical practice as such falls 
outside the scope of Directive 2005/36/EC and thus also of Annex III to the bilateral 
Agreement with Switzerland.

Conclusion

Under these circumstances and based on the information available, the Commission is not in a 
position to help the petitioner in obtaining recognition as a medical specialist nor the 
authorisation to set up a medical practice in Switzerland.


