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NOTICE TO MEMBERS

Petition 0611/2004 by Arthur White (British), on alleged malfeasance by the UK 
authorities in respect of the 'Equitable Life Assurance Society' case.

Petition 0029/2005, by Paul Braithwaite (British), on behalf of Equitable Members’ 
Action Group, on alleged failure of the UK government to take responsibility for the full 
implementation of the EU Directives on life and non-life insurance, in particular in 
relation to the regulation of the "Equitable Life.

1. Summary of petition 611/2004

The petitioner is a policyholder of the "Equitable Life Assurance Society". As such, he has 
been a victim of the society's solvency problems, due to questionable practices in relation to 
guaranteed annuities and terminal bonuses, that have led to a 16% cut in the value of with-
profit pension policies as from July 2001. The petitioner argues that between 1989 and 2000 
the UK regulators have failed to supervise adequately the society's ability to meet their 
regulatory financial requirements. In particular, he contends that the authorities should have 
concluded from the accounting figures supplied to them that the margin between the society's 
assets and liabilities would not be sufficient to cover terminal bonuses. They should therefore 
have insisted that the former directors of "Equitable Life" set aside reserves to meet future 
liabilities. The petitioner claims that actions and omissions of the past regulators are in breach 
of UK rules relating to the solvency margin and to the guarantee fund and relevant EU 
Directives.

Summary of petition 0029/2005

The petitioner alleges that the UK government failed to take the steps required by the 
European life insurance Directives to achieve a minimum standard of supervision. The "light" 
regulatory regime adopted by the UK, while not in line with EU law, enabled British insurers 
to offer attractive returns to customers across Europe, according to the petitioner. He claims 
that European purchasers of insurance policies emanating from the UK were never informed 
that the UK government had not implemented supervisory measures in accordance with the 
EU Directive. In 2000, one such UK insurance company, Equitable Life, revealed its solvency 
problems. The petitioner argues that the financial weakness of the company had been allowed 
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to build up over the years due to insufficient supervision of their activities by the UK 
regulator. As a result, "Equitable Life announced a 16% cut in the value of with-profit 
pension policies in July 2001. He claims that a large number of elderly Europeans have seen 
their provisions for retirement ruined by the consequences of the failure of the UK regulator. 
As many as 100.000 European policyholders from outside the UK are said to be affected. The 
petitioner asks the European Parliament to examine the facts and to ensure that European law 
is upheld. He demands that the UK government is made liable for the losses it caused by its 
failure to conform to EU laws.

2. Admissibility

0611/2004 declared admissible on 17 January 2005. 0029/2005 declared admissible on 17 
May 2005. Information requested from the Commission under Rule 192(4).

3. Commission reply, received on 22 June 2005.

Both Petitions are concerned with the losses suffered by policyholders of the Equitable Life 
Assurance Society (EL) as a result of the serious financial difficulties encountered by EL, a 
venerable mutual life assurance undertaking established in 1762. Both Petitions allege that the 
United Kingdom authorities failed to regulate or supervise EL in a satisfactory way in 
accordance with the relevant Community insurance legislation.
A brief factual description of the history of the EL affair is set out in the Commission’s 
information note on Petition 611/2004.

The main Community text relating to cross-frontier life assurance business was the Third Life 
Directive (Council Directive 92/96/EEC of 10 November 1992 now integrated into the 
Codified Life Directive 2002/83/EC of 5 November 2002).

According to the preamble to the Third Life Directive “the approach adopted consists in 
bringing about such harmonisation as is essential, necessary and sufficient to achieve the 
mutual recognition of authorisations and prudential control systems, thereby making it 
possible to grant a single authorisation valid throughout the Community and apply the 
principle of supervision by the home Member State”. It is further specified that “the 
competent authorities of home Member States will henceforth be responsible for monitoring 
the financial health of assurance undertakings, including their state of solvency, the 
establishment of adequate technical provisions and the covering of those provisions by 
matching assets”.

The United Kingdom notified the Commission of its implementation of the Third Life 
Directive by letter dated 29 June 1994. The UK attached the relevant statutory instruments 
giving effect to the Directive, namely the Insurance Companies (Third Insurance Directives) 
Regulation 1994, the Insurance Companies (Accounts and Statements) (Amendment) 
Regulation 1994 and the Insurance Companies Regulations 1994. The UK authorities 
subsequently provided a comprehensive table of concordance to show how the various 
provisions of the Directive were implemented in national law.
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EL established branches in Germany and Ireland. According to figures on the EMAG website 
there may be some 8300 with-profits policyholders in Ireland and some 4000 in Germany.
Community law has not given the Commission any direct role in the supervision of individual 
insurance undertakings in the Member States and to the best of its knowledge the relevant UK 
legislation was in conformity with the Community Directive. The Commission’s constant 
position is that aggrieved parties who consider that national supervisory authorities have not 
properly respected the requirements of a Community Directive in the exercise of their 
supervisory functions must seek redress in the national courts.

It is alleged in the Petitions that EL paid out excessive bonuses over a number of years, failed 
to reserve for promised but non-guaranteed terminal bonuses and generally failed to take 
policyholders’ reasonable expectations into account. It is further alleged that the various UK 
regulators over a number of years failed to protect policyholders by exercising rigorous 
supervision of the accounting and provisioning practices and the financial situation of EL.

There have been several reports into the regulation of EL. The Financial Services Authority 
(FSA) presented a Review of the Regulation of the Equitable Life Assurance Society from 1 
January 1999 to 8 December 2000 (the Baird Report), while Lord Penrose presented his 
Report of the Equitable Life Inquiry in December 2003.  Neither of these reports seeks to 
apportion blame but rather seeks to identify what lessons can be learned.

The Baird Report concludes (as of October 2001) that “the current prudential framework for 
life assurance companies does not adequately reflect the nature, diversity or scale of the risks 
in the business”.

Lord Penrose makes the following statement in his Postscript to Chapter 20 of his Report 
(Paragraphs 83 and 84 on pages 745-746):

"83. As for the regulatory system, I do believe that it has failed policyholders in this case. 
This is not, in general, because of individual failures. I do not pin that blame on individuals, 
who in the main have operated in good faith and to the best of their abilities within the system 
as they found it. But I do take the view that the system itself was not overseen, and in 
particular was not kept up-to-date, and operated in an ineffective manner.

"84. The deficiencies are not so obvious as some are inclined (or wish) to believe. And, it is 
seldom enough, and it is not enough in this case, to infer from the coincidence of systems 
deficiencies and loss that one caused or contributed to the other. Principally, the Society was 
author of its own misfortunes. Regulatory system failures were secondary factors. The 
jurisdiction to adjudicate on regulatory failure in duty is not mine. Even less is it for me to 
comment on how government should respond if it were to acknowledge that there had been 
regulatory failure. But it may be appropriate to comment that the practices of the Society’s 
management could not have been sustained over a material part of the 1990s had there been in 
place an appropriate regulatory structure adapted to the requirements of a changing industry 
that happened to manifest themselves in an extreme form in the case of Equitable Life”.

In a statement to the UK Parliament on 8 March 2004 concerning the Penrose inquiry the 
Financial Secretary to the Treasury stated that “Lord Penrose raises a number of important 
issues about the deregulatory, light-touch, reactive system in the decades before the creation 
of the FSA. It was a system, however, which in that period clearly reflected the will of 
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Parliament”.
As the Commission reported in its note on Petition 611/2004 a number of enquiries, judicial 
proceedings and disciplinary hearings are still ongoing in the UK in the matter of EL. These 
include a second investigation that is being carried out by the UK Parliamentary Ombudsman.
The terms of reference for the new investigation by the Ombudsman are broad. They are “To 
determine whether individuals were caused an injustice through maladministration in the 
period prior to December 2001 on the part of the public bodies responsible for the prudential 
regulation of the Equitable Life Assurance Society and/or the Government Actuary’s 
Department; and to recommend appropriate redress for any injustice so caused”.

The EMAG petition suggested that the Ombudsman would not consider the case of non-UK 
policyholders. The Ombudsman’s office has now announced that it will consider the case of 
such policyholders and that any findings and recommendations it might make at the 
conclusion of its investigation will therefore also address the position of non-UK 
policyholders. 
The Ombudsman cites a number of general criticisms of prudential regulation made by Lord 
Penrose “which can be viewed as prima facie evidence of maladministration”. This 
investigation is still in progress and until now the UK Government has not admitted any 
maladministration or misfeasance in the matter of the supervision and regulation of EL.

There is no certainty that compensation will be forthcoming from that source. However, if the 
Ombudsman were to find maladministration and the UK Government were to decide in the 
future to pay compensation, the European Commission would look to the UK authorities to 
treat all Community members of EL equally, irrespective of their Member State of origin or 
residence.
The Commission has always made clear that compensation must be pursued through UK 
channels, including if necessary before the UK courts. The investigation and 
recommendations of the Parliamentary Ombudsman probably represent policyholders’ best 
hope for the payment of compensation. The regulators are protected by statute from claims of 
ordinary negligence and in court action the policyholders would have to meet the stronger and 
more difficult test of proving maladministration or misfeasance in the matter of the 
supervision of EL.

Although the UK Government has not admitted liability it has undertaken a major review of 
the regulation of life assurance undertakings, at least in part to take account of the lessons 
learnt from the Equitable Life affair. A general description of the changes is given in the FSA 
paper of April 2005 entitled “Insurance Sector Briefing: Delivering the Tiner Insurance 
Reforms” available at: http://www.fsa.gov.uk/pubs/other/tiner_insurance_report.pdf

The Commission welcomes this effort to improve and update the UK regime for the 
regulation of life assurance and is currently studying the new arrangements in detail.
It is the role of the Commission to make sure that the UK is currently in conformity with the 
relevant EU legislation. The Commission cannot make any pronouncement on the content and 
application of the former regulatory regime which has now been replaced. The Commission 
has consistently maintained, in full conformity with the jurisprudence of the Court of Justice 
on the role and purpose of infringement proceedings, that the objective of such proceedings 
under EU law is to establish or restore the compatibility of existing national law with EU law, 
and not to rule on the possible past incompatibility of a national law which has since been 
amended or replaced.
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