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NOTICE TO MEMBERS

Subject: Petition No 640/90 by Mr J.S. GARDNER and Petitions Nos 124/93, 229/94, 
322/94, 500/94, 651/94, 732/94, 750/94, 819/94, 858/94, 940/94, 1141/94, 
1187/94, 1/95, 425/95, 1161/95, 21/96, 22/96, 29/96, 75/96, 260/96, 1198/97, 
511/98 and 689/98

on problems facing foreign-language assistants (lettori) in Italian universities

I. Further Commission reply, received on 12 February 1999:

All these petitions relate to the issue of foreign-language assistants in Italian universities, of
which all the Community institutions are very well aware.

In the context of the infringement proceedings initiated by the Commission for the failure of 
Italian universities to respect the established rights of foreign-language assistants, in August 
1998 the Italian Government notified the Commission of an administrative circular of July 1998 
from the Ministry for Universities urging the rectors of all Italian universities to put an end to 
the assistants' dispute by respecting their established rights in accordance with Italian law.

What the Commission had in fact requested was specific information on particular cases in 
various universities. The Italian Government has recently informed the Commission that it will 
forward this information as soon as possible.

The Commission will inform the Committee on Petitions of all further developments.

II. Further Commission reply, received on 27 April 1999:

In response to further information provided by the Italian authorities and numerous letters from 
foreign language assistants forwarded in January 1999, the Commission sent a further reasoned 
opinion to the Italian authorities on 29 January 1999 with particular regard to a large number of 
specific cases arising in various universities.

The Commission will keep Parliament informed of all further developments.



PE 230.117/rev.VIII /5 CM/720306EN.doc
External Translation

2

III. Further Commission reply, received on 22 February 2000:

All these petitions concern the question of foreign-language assistants at Italian universities.

For several years now a group of foreign-language assistants has been complaining of 
discrimination against them at Italian universities as regards their conditions of employment.

Taking the view that Italy (and especially certain Italian universities) was not adequately 
respecting the rights of these European citizens, the Commission instituted an infringement 
procedure against Italy.

This procedure has recently been instituted by the Commission before the Court of Justice. The 
matter is therefore pending before the Court.

IV. Further Commission reply, received on 19 April 2001: 

The petitions relate to the protection of the established rights of foreign-language assistants at 
Italian universities.

As indicated by the Commission in its previous communications, following numerous 
complaints by foreign-language assistants, the Commission initiated infringement proceedings 
against Italy before the Court of Justice.

The hearing before the Court was held on 11 January 2001. The Advocate-General presented his 
conclusions on 21 March 2001. In accordance with the Commission's own findings the 
Advocate-General in his conclusions invited the Court:

'- to note that, with regard to administrative and contractual practices followed by 
certain public universities which fail to give recognition or adequate recognition to the 
individual rights acquired by former foreign language assistants on re-employing them 
as linguistic collaborators, despite the fact that such recognition is guaranteed to all 
other national workers, the Italian Republic has failed to comply with its obligations 
under Article 39 (formerly Article 48) of the EC Treaty'.

The case is now pending before the Court of Justice. The Commission will keep the Committee 
on Petitions informed of the Court's final decision.

V. Supplementary reply of the Commission received on 25 January 2002:

The Commission refers to its previous communications to the petitions from EU citizens 
concerning the treatment of former foreign language lecturers in Italian universities. Since the 
Treaty infringement had not been remedied in the Commission's infringement proceedings 
against Italy which were started in 1996, the Commission brought the case before the European 
Court of Justice in July 1999. The Court gave its decision (Case C-212/99) on 26 June 2001.

The Court held in its judgement that Italy has failed to fulfil its obligations under Article 48 of 
the EC Treaty (now, after amendment, Article 39 EC) since it did not guarantee recognition of 
the rights acquired by former foreign-language assistants who have become associates and 
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mother-tongue linguistic experts, even though such recognition is guaranteed to all national 
workers. 

The Commission has written to the Italian authorities and asked for information about measures 
taken by the Italian authorities to comply with the judgement of the Court of Justice. 

VI. Supplementary reply of the Commission, received on 17 June 2002:

The Commission has on the 8th of April 2002 received the reply from the Italian authorities as 
regards the measures taken by Italy to comply with the judgment of the Court of Justice in Case
C-212/99.

The Commission will now examine the reply and follow the developments in Italian universities 
as regards the measures they will take to ensure the recognition of the rights acquired by the 
former foreign language assistants who have become associates and mother-tongue linguistic
experts, as provided by the judgment of the Court. 

If the Commission after the examination considers that the measures taken are considered 
unsatisfactory or not sufficient, the Commission can, in accordance with Article 228(2) of the 
Treaty, issue a reasoned opinion.

If Italy fails to take the necessary measures to comply with the judgment within the time limit 
laid down by the Commission, the Commission may bring the case before the Court of Justice 
again.

VII. Supplementary reply of the Commission, received on 12 December 2002:

The Commission decided on the 16th of October 2002 in principle that a reasoned opinion 
should be sent to the Italian authorities and authorised the Commission's services to contact 
them in order to clarify certain points. This decision should be put into practise within three 
months.

As explained in the Commission's previous communication, the Commission may bring the case 
before the Court of Justice again, if Italy fails to take the necessary measures to comply with the 
judgment of the Court.

VIII Further reply from the Commission, received on 3 December 2003

The Committee on Petitions of the European Parliament wishes to obtain further information on 
the infringement proceedings under article 228 EC regarding compliance with the judgement of 
the European Court of Justice of 26.06.2001 in case C-212/99, concerning discrimination of 
foreign language lecturers in Italian universities.

From the information sent by the Italian authorities in reply to the letter of formal notice ex art. 
228 EC, it appeared that, notwithstanding a draft agreement relating to the national collective 
employment contract for university staff, decisions on pay increases to lettori had been adopted 
unilaterally by the governing bodies of at least 5 of the 6 universities concerned. Moreover, the 
pay increases granted took effect from different dates and both the number and the range of the 
"seniority bands" applied varied between the different universities. Furthermore, the information 
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provided did not show or identify the category of national workers performing comparable or 
similar duties to former lettori which had to be taken as a parameter of reference for calculating 
the conditions applicable to the lettori. Information was also lacking with regard to social 
security contributions entitlements.

For these reasons, the Commission issued a reasoned opinion ex art. 228 EC on 02.05.2003.

The Italian authorities replied on 25.07.2003. The Commission services are currently examining 
this reply in order to ascertain whether the acquired rights of lettori have been fully respected. If 
it considers that the Italian government has not taken the necessary measures to comply fully 
with the judgement of the Court of Justice in case C-212/99, the Commission may bring the case 
before the Court of Justice again under article 228 EC and ask the Court to impose penalty 
payments.

IX Supplementary reply of the Commission, received on 17 April 2008

Following the infringement proceedings initiated by the Commission, the Court of Justice 
delivered a judgment on 26 June 2001 (Case C-212/99) stating that Italy had failed to fulfil its 
obligations under Article 39 of the EC Treaty (former Article 48) since it had not guaranteed 
recognition of the rights acquired by former foreign-language assistants who have become 
associates and mother-tongue linguistic experts as regards pay, seniority and social security, 
even though such recognition is guaranteed to all national workers. The judgement applies in 
particular to six universities.

Since Italy had not adopted the necessary measures to comply with this judgment, the 
Commission initiated the procedure provided for in Article 228 of the EC Treaty, which 
provides for the possibility of imposing penalty payments.

At the end of January 2006 the Advocate-General presented his conclusions: he proposed that 
the Court should declare that Italy has not complied with the judgment of June 2001 and should
apply a penalty payment of EUR 265 500 for each day of delay from delivery of the present 
judgment until the judgment of June 2001 has been complied with.

On 18 July 2006 the Court of Justice delivered its judgment in Case C-119/04: the Court stated 
that by not ensuring, at the date of expiry of the period prescribed in the reasoned opinion, 
recognition of the rights acquired by former assistants, even though such recognition is 
guaranteed to all national workers, the Italian Republic had failed to take all the measures 
necessary to comply with the judgment of 26 June 2001 (C-212/99) and had therefore failed to 
fulfil its obligations under Article 228 of the EC Treaty. However, the Court decided not to 
impose a penalty payment because it considered that it did not have sufficient information to 
permit it to find that, on the date of the Court’s examination of the facts, the breach of 
obligations persisted.

In its judgment the Court also decided, contrary to the opinion of the Commission and the 
Advocate-General, that Decree-Law No 2/2004 (which became Law No 63 of 05.03.2004) 
cannot be regarded as having provided an incorrect legal framework for the purposes of 
enabling each of the universities in question to reconstruct precisely the career of former 
assistants. This Decree lays down a number of criteria to be applied when reconstructing the
career of former assistants and a clause requiring their careers to be reconstructed on more 
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advantageous terms than laid down by law if these terms were previously guaranteed to certain 
assistants on the basis of national judgments.

As the Commission explained at the Committee on Petitions meetings of 21 November 2006 
and 16 July 2007, the question of the practical application of the Decree-Law is a matter of 
national law. The appeal proceedings available at national level should therefore be invoked if 
the legislation in question is not applied correctly.

Nonetheless, the Commission contacted the Italian authorities to obtain additional information 
on the application of the Decree-Law. In response, the Commission received firm and absolute
assurances from the Italian authorities (and the universities concerned) that the new legislation 
is correctly applied and that they are making every effort to monitor its correct application.

The Commission stated on several occasions that it wanted the judgment to be revised. Such a 
revision, in accordance with Article 44 of the Statute of the Court of Justice, can only be carried 
out on discovery of a fact which is of such a nature as to be a decisive factor and which was 
unknown to the Court when the judgment was given. In this respect, the Commission analysed 
the information received from the former assistants. The examination of this information did not 
permit the Commission to establish the existence of new decisive facts. Although the documents 
are dated after the judgment and are, therefore, new, the information they contain is not new 
because it only serves to corroborate the legal arguments put forward by the Commission in its 
request. The Commission thus cannot refer the matter back to the Court on the basis of elements 
already known and arguments it has explicitly rejected.

CONCLUSION

At this stage, it must be acknowledged that the Commission has exhausted all legal means at its 
disposal: the infringement proceedings were thus closed at the meeting of the College of 
Commissioners of 27 June 2007. 


