
CM\746003EN.doc PE414.092

EN EN

EUROPEAN PARLIAMENT
2004 










 2009

Committee on Petitions

26.09.2008

NOTICE TO MEMBERS

Subject: Petition 0601/2007 by Anastassios Ghiatis (Greek), on behalf of the Alpha 
Bank employees' union, and one co-signatory, on insurance for the Alpha 
Bank employees and infringement of Directive 2002/14/EC of the European 
Parliament and of the Council of 11 March 2002 establishing a general 
framework for informing and consulting employees in the European 
Community

1. Summary of petition

The petitioner refers to the supplementary social insurance scheme set up for Alpha Bank 
employees in order to provide monthly pensions and severance payments for staff members 
leaving the bank because of age, invalidity, accidents etc. The payments take the form of 
insurance benefits while also being included among the individual working conditions 
negotiated between the employees and the bank. The management of Alpha Bank has in the 
meantime, without prior information or consultation of its staff, decided to transfer the 
supplementary social insurance scheme to a new joint social insurance scheme for bank 
employees, ETAT, set up under Law 3371/05. This law regulates matters relating to social 
insurance for the staff of credit institutions distinguishing between primary insurance for bank 
employees provided by the IKA Social Insurance Institute and supplementary insurance 
provided under the ETAT scheme. The law allows banks to free themselves from their 
contractual obligations to both primary and supplementary social insurance institutes by 
payment of an amount established on the basis not of insurance statistical surveys but of 
'economic surveys', resulting in a figure considerably less than the original amount. The 
petitioner accordingly asks the European Parliament to investigate to what extent the 
unilateral decision by the management of Alpha Bank to transfer the bank's supplementary 
social insurance scheme to the ETAT is in accordance with the relevant EU provisions, in 
particular Directive 2002/14/EC of the European Parliament and of the Council establishing a 
general framework for informing and consulting employees in the European Community.

2. Admissibility
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Declared admissible on 5 November 2007. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 26 September 2008.

The petition is submitted by a first instance trade union, the "Association of Staff of Alpha 
Bank", concerning an alleged violation of a) Directive 2002/14/EC1 and b) Article 87(1) EC.

It should be noted that the "Association of Staff of Alpha Bank" has also submitted to the 
Commission a similar complaint, which was formally registered as such.

a) As regards Directive 2002/14/EC (hereafter  the Directive)

The aforementioned Staff Association claims, in particular, that law 3371/05 as amended  
infringes upon article 4 of the aforementioned Directive, to the extent that Article 62 of the 
law allows the employer to submit to the "Single Fund for the Social Insurance of Bank 
Employees" (ETAT) an unilateral request for the inclusion within the latter fund of bank 
employees who are insured by the "complementary social security fund for the staff of Alpha 
Bank". According to the petitioner, Article 62 of the law neither provides for any specific 
procedure of information and consultation of employees' representatives prior to such 
unilateral request, nor refers to any other act in this regard. It incites, thus, the employers to 
take decisions without prior information and consultation of employees on issues related to 
their contractual relations. Whilst it is true that Article 62 (7) of the law imposes on ETAT, in 
case of a unilateral request of the first party, to ask for the opinion of the other party, this 
provision is not likely to remedy the lack of prior information and consultation of employees.

The Staff Association adds that the requirements of the Directive are also violated at the level 
of the administrative practice. In particular, although it addressed repeatedly to ETAT and to 
the Ministry of Finance and Economic Affairs letters requesting the data, which ALPHA 
Bank submitted to these institutions regarding the economic study provided for in Article 62 
of the law, the Staff Association never received the requested data. The petitioner addressed 
itself also to the Labour Inspection2 complaining that the Bank violated its rights to be 
informed and consulted, and requesting for penalties to be imposed. There was no reply to this 
date.

b) As regards Article 87(1) EC

Furthermore, the petitioner alleges that the provisions of Law 3371/05 are directly contrary to 
Article 87(1) EC to the extent that it gives to banks the possibility to ‘exempt themselves’ 
from their contractual obligations towards their (present and former) employees, simply by 
paying a ‘cost’ which is to be determined on the basis not of actuarial surveys but of special 
economic surveys of doubtful transparency, legality and accuracy. In the petitioner's view, this 
constitutes a de facto form of indirect state aid to the banks, which allegedly distorts free 
                                               
1 Directive 2002/14/EC establishing a general framework for informing and consulting employees in the 

European Community, OJ L 80 of 23.3.2002, p.29.

2 By letters of 7 February and 17 April 2007.
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competition between banks within the EU. 

The petitioner adds that the economic survey commissioned by the Ministry of Economy and 
Finance and communicated to it on 24.4.2007 provides for the payment by Alpha Bank to 
IKA-ETEAM and ETAT of a total of €543 000 000, a sum which is minimal in relation to the 
bank’s actual obligations to its staff and pensioners, which amount to €1 550 635 920, as 
indicated in an Actuarial Survey drawn up by experts on the petitioner's initiative.

Greek law 3371/05 (Article 62 as amended) provides for the inclusion in ETAT ("Single Fund 
for Social Insurance of Bank  Employees") of bank  employees who are insured by 
'complementary social security funds for the staff of credit institutions'1, in particular after 
their dissolution in accordance  with a defined procedure. This inclusion is realised after a 
relevant request submitted to ETAT by the competent bodies of the concerned parties, 
employer or employees. If the competent body of one of the concerned parties has submitted a 
unilateral request for inclusion, ETAT asks the competent body of the other party for its 
opinion thereon. The Ministry of Finance and Economic Affairs commissions an economic 
study in order to determine the amount to be paid by the employer and the 'complementary 
social security fund' in order to compensate such inclusion.

On 21.11.2006 ALPHA Bank submitted a unilateral request for inclusion of its staff in ETAT. 
ETAT requested the opinion of the other party, i.e. the petitioner.

In order to be able to form its opinion, the petitioner addressed itself repeatedly to ETAT and 
to the Ministry of Finance and Economic Affairs asking for the data submitted by ALPHA 
Bank, upon which the economic study would be based. It was not provided such data.

The petitioner addressed itself also to the Labour Inspection (lastly on 17.04.2007) 
complaining that the Bank violated its rights to be informed and consulted, and requesting for 
penalties to be imposed. There was no reply to this date.

The study was drawn up without the petitioner's input and communicated to the petitioner on 
25.04.2007.

a) As regards Directive 2002/14/EC 

Greek law 3371/05 provides merely for the possibility that an employer unilaterally requests 
the inclusion of its staff in ETAT. Although it does not provide for any specific procedure of 
information and consultation of employees' representatives prior to such unilateral request nor 
refers explicitly to any other act in this regard, this does not necessarily mean that such 
information and consultation is not required by another legal act.

Presidential Decree n° 240 has been adopted and entered into force on 9.11.2006 with the aim 
to transpose the Directive in Greece. Greece was condemned by the ECJ for delayed 
transposition (judgement of 13.9.2007 in case C-381/06). 

                                               
1 Such funds have been created by way of collective agreements, which form part of the individual  

employment contracts of the employees.
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Article 4 (2, c) of PD 240/2006 reproduces literally article 4 (2, c) of the Directive (on 
practical arrangements for information and consultation). In addition, Article 8 of PD 
240/2006 transposes Article 8 of the Directive (on protection of rights).

Employers' decisions, such as the one at issue in the present case, seem to be covered by PD 
240/2006 to the extent that they are likely to lead to substantial changes in contractual 
relations (see Article 4 (2, c) of the Directive and of PD 240/2006).

The Commission addressed on 3.01.2008 a letter to the Greek authorities requesting their 
comments regarding the petitioner's allegations as regards the application of the Directive. It 
requested  also their views on whether Presidential Decree N° 240/2006, notably Article 4 (2, 
c) thereof, is applicable to the  situation described above, i.e. where an employer (bank) 
envisages to  submit to ETAT an unilateral request for inclusion within it of its employees 
who are insured by the Bank's complementary social security fund.

The Greek authorities replied by letter of 11.03.2008 along the following lines:

i) The absence of consultation between the bank and the plaintiff does not constitute a 
violation of the Directive since it is not applicable in the case at issue notably for the 
following reasons:

Issues relating to retirement rights are excluded from collective agreements and regulated by 
the State, according to Article 22(5) of the Greek Constitution. The employer's decision on the 
inclusion of the staff of a bank in ETAT is not related to changes in work organisation or in 
collective agreements. Therefore, it is not covered by Article 4 (2, c) of the Directive, which
enumerates exhaustively the situations it applies to; it is rather related to the after-employment 
life of workers which does not fall within the application field of this provision.

ii) Even if it were held that the Directive implies an obligation for the employer to consult its 
employees on retirement/social security issues, the Greek authorities consider that the 
plaintiff's submissions lack any legal foundation, given that the Ministry of Economy 
commissioned an economic study to a third independent consultant.  In these circumstances, it 
is difficult to understand what would be the subject of the consultation. Furthermore, the 
social security situation of the plaintiff's members is not affected, to the extent that, in the 
event that there is no agreement between the employer and its employees, the inclusion of the
staff of a bank in ETAT is not possible, and the Fund and its assets remain intact according to 
Article 62 (6, c) of law 3371/2005. 

Moreover, the plaintiff did not make use of any of the legal means at its disposal, in view of 
obtaining accession to the desired documents. In particular it did not submit any request on 
the basis of Article 902 CC or of Article 25(4) of law 1756/88 and it did not seek redress 
before the competent administrative courts for lack of due legal action (regarding the 
imposition of sanctions) by the Labour Inspection. 

b) As regards Article 87(1) EC

With respect to the transfer of pension obligations, the Commission refers, as a preliminary 
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remark, to Decision N 597/2006 of 10 October 2007 on the reform of the organisation of the 
supplementary pension regime in the Greek banking sector. In this Decision the Commission 
concluded that the transfer of pension obligations from a special regime to the general social 
security regime did not involve State aid within the meaning of Article 87(1) of the EC 
Treaty.

It is important to recall that a distinction is made in this Decision between basic and specific 
supplementary pension rights. As regards the basic rights the Commission acknowledges in 
the Decision that the reform would relieve the banks from a possible financial imbalance 
between the contributions paid and basic pension benefits. However, the Commission 
considered that, since the banks already affiliated to ETEAM do not have to cover the deficit 
of their insurance body, this financial charge is 'abnormal' and its coverage by the State does 
not confer an economic advantage to the banks (see par. 80-88 of the Decision).

As regards the evaluation of the commitments linked to the specific supplementary pension 
rights, the Commission assessed and approved the Projected Unit Credit Method as presented 
by the Greek authorities. It should be stressed that this is an actuarial method which is 
imposed by international accounting standards (IAS 19). The Commission considered that this 
method, which falls within one of the two important categories of actuarial funding methods, 
is a widely recognised and used actuarial method for the evaluation of funded pension 
regimes. It should also be noted that pursuant to the abovementioned accounting standards 
and common practice this method takes into account the liability of the bank in the current 
and prior periods. It would thus not take into account any financial imbalances between future 
obligations and contributions i.e those accumulating after the transfer of the commitments to 
ETEAM/ETAT. The Commission also considered that the underlying assumptions used in the 
method presented were reasonable. 

Consequently, the Commission found that the method used by the Greek authorities 
guarantees a correct evaluation of the commitments linked to the specific supplementary 
pension rights to be taken over by ETAT and ETEAM. 

In order to evaluate the take over costs, a special financial study based on the method 
approved by the Commission will be conducted for each bank that will ask for integration into 
the general scheme.  

Conclusion

As regards Directive 2002/14/EC, in the Commission's view, the interpretation of Article 4 (2, 
c) of the Directive by the Greek authorities seems unduly restrictive and would not appear to 
be founded neither on the letter (i.e. "changes in contractual relations"), nor on the spirit of the 
Directive. Employers' decisions, such as the one at issue in the present case, seem susceptible 
to be covered by the Directive to the extent that they are likely to lead to substantial changes 
in contractual relations.

The Commission informed the plaintiff by letter of 15 May 2008 on the content of the reply of 
the Greek authorities, in particular the arguments set out in this reply, and asked him to 
submit any comments thereon. 
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The Commission pointed out that, in any case, given the duration of any possible 
Commission's intervention/proceedings as well as the fact that such proceedings, if 
undertaken, would not have any direct effect on the plaintiff's individual situation1, it was in 
his interest to seek redress before the competent Greek courts.

As regards Article 87(1) EC, without prejudice to the individual situation in the case of Alpha 
Bank, on which the Commission has not taken a position, it should be highlighted that the 
special financial study that was commissioned regarding Alpha Bank appears to follow the 
methodology as approved in the aforementioned Commission Decision (N 597/06).

The Commission will keep the Petitions Committee informed on the follow-up on both issues.

                                               
1 They would merely concern the general question of non-conformity of Greek legislation and/or practice with 

EU law.


