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NOTICE TO MEMBERS

Subject: Petition 0002/2008 by Marc Sasiek  (French),  bearing around 100 signatures, 
on the rules governing the working time and pay of ambulance staff in 
France1. Summary of petition

The petitioner complains about the calculation of working time and hourly pay for ambulance 
staff. He considers that the French legislation in this area conflicts with European legislation. 
He refers in this connection to Directive 2003/88/EC of 4 November 2003 concerning certain 
aspects of the organisation of working time, and the judgment of the European Court of 
Justice of 1 December 2005 in case C-14/04 (Dellas case). He considers that, in order to put 
an end to the problems surrounding working time, which affect the safety, morale and pay of 
ambulance staff, the French legislation (Decree 2001-679 of 30 July 2001) should be 
repealed.

2. Admissibility

Declared admissible on 30 May 2008. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 25 November 2008.

The petitioner criticises the calculation of working time and/or pay for ambulance drivers in 
the private sector in France, which he considers contrary to the Working Time Directive1.  

He states that since 2001, the working time of private sector ambulance workers is not 
counted hour-for-hour, as it should be, but rather each hour has been counted proportionately, 
as equivalent to between 75% and 90% of an hour (système d'équivalence). This means, he 
says, that while Community law sets a limit of 48 hours for weekly working time, such 
                                               
1 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain 

aspects of the organisation of working time, OJ L 299, 18.11.2003
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workers have to work 64 hours (under a 75% équivalence) before they reach the limit. Such 
an approach is contrary, in his view, to the Court of Justice's decision in 2005 1 that the 
equivalence system under Decree (décret) 2001-1384 was contrary to Community law. 

The petitioner demands an end to équivalence for ambulance drivers in France.  

The Working Time Directive sets limits to working time (not more than 48 hours per week on 
average, including overtime). The Court of Justice has held in judgments such as SIMAP2 and 
Dellas3 that on-call time at the workplace should be considered as working time for this 
purpose, and that such time should be counted hour-for-hour, and may not be counted 
proportionately to expected (or actual) intensity of demand. 

The Commission's understanding is that before the Court of Justice's judgment in Dellas, it 
was very common in France for on-call time at the workplace which was considered to 
include significant periods of inactivity, to be counted under a 'système d'équivalence', as a 
proportion of normal working time.  Article L.212-4 of the French Labour Code allows for 
this to be done by a Decree based on a sectoral collective agreement. Article L.212-4 was the 
basis for Decree 2001/1384 on a 'système d'équivalence' for on-call night duty by teaching or 
nursing staff in residential care establishments, which was in issue in the Dellas case. 

It should be noted that the 'système d'équivalence' could apply both to rates of pay, and to 
calculation of working time for the purposes of the Working Time Directive. 

Following the Dellas ruling, the Conseil d'Etat annulled the provisions of Decree 2001/1384 
in April 2006.

However, according to the information provided to the Commission, the national authorities 
consider that Dellas should not be interpreted as invalidating the 'système d'équivalence' as 
such, but rather as invalidating a use of the 'système d'équivalence' which resulted in the total 
working time infringing the requirements of the Working Time Directive4. Consequently, 
Decree no 2007-106 of 29th January 2007 amended the Code on social and family action to 
provide that the 'système d'équivalence' must be applied in such a way as to ensure that the 
working time limits prescribed by the Directive are not exceeded. 

The national authorities indicate that the detailed application of this principle is seen as 
primarily the responsibility of the relevant sectoral social partners, and that the government
has invited all such partners to review their collective agreements, in order to ensure that they 
are in full conformity with the Directive. 

                                               
1 The reference is to Dellas, Case C-14/04, judgment of the Court of Justice dated 1st December 2005. 

2 SIMAP, Case C-303/98.

3 Dellas, Case C-14/04, above.  

4 See para 64 of the Court's judgment. 
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The petitioner does not provide enough information to enable us to properly analyse the 
present conformity of national law regarding working conditions of ambulance drivers in the 
private sector: 

a) It is not clear from the petition whether the petitioner is referring to the calculation of pay, 
or of limits to working time. He mentions, for example, that the ambulance workers want to 
receive an hour's pay for an hour's work. The Working Time Directive is a health and safety 
directive, and does not cover rates of pay for normal, on-call or overtime work1.

b) The petitioner does not indicate which national measures he is referring to. It seems from 
the summary accompanying the petition that the relevant measure may be Decree (décret) 
2001/679. This measure does provide at Articles 2-4 that the effective duration of working 
time ('durée du travail effectif') for mobile ambulance workers will be calculated on a 
proportionate basis from 2001 'in order to take account of periods of inaction'. However, it is 
not clear whether this refers to the calculation of limits to working time, or of overtime pay 
rates.  

c) Nor is it clear from Decree 2001/679 what type of duty is being counted proportionately. 
For example, is this on-call time where the worker is required to remain present at the 
workplace, or does it also include standby time, where the worker must be contactable at short 
notice but is not obliged to remain continuously present at the workplace? According to the 
Court of Justice2, the former must be counted fully as working time, but in the latter, only 
time linked to the actual provision of services is to be counted as working time. 

The decree refers to a framework collective agreement ('accord-cadre') of 4th May 2000 
which might help in clarifying these issues. However, no copy is available. 

The petitioner does not provide enough information at present to enable the Commission to 
properly analyse how the Working Time Directive would apply. It would be helpful to have 
further information on the points listed above. 

                                               
1 Vovel, Case C-437/05, Order dated 11 January 2007.

2 SIMAP, Dellas, above.


