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NOTICE TO MEMBERS

Subject: Petition 1045/2007 by Foteini Dermitsaki  (Greek), with 24 signatures, on 
non-compliance by the City of Athens Cultural Organisation with Directive 
1999/70/EC

1. Summary of petition

The petitioners maintain that the Greek Government and the City of Athens Cultural 
Organisation are infringing Community law, specifically Directive 1999/70/EC.  Under this 
directive employees of the City Cultural Organisation with fixed-term contracts meeting the 
conditions laid down by the relevant internal legislation (Article 11 of Presidential Decree 
164/2004) were, in accordance with Article 1 of Greek law 3320/2007, given open-ended 
contracts from June 2006.  The petitioners indicate that, whilst employed under fixed-term 
contracts, they earned much less than those employed under open-ended contracts, despite 
identical conditions of work.  In addition, a number of their colleagues employed under-fixed 
term contracts who did not meet the conditions of Article 11 of Presidential Decree 164/2004 
and who were accordingly not given open-ended contracts, are still being paid much less than 
their colleagues who are employed under open-ended contracts.  The petitioners maintain that 
the refusal of the City Cultural Organisation to make equivalent payments to each is an 
infringement of the principle of non-discrimination between these two categories (Clause 4 of 
the Framework Agreement contained in Directive 1999/70/EC).  In addition, they maintain 
that in calculating their remuneration, the City Cultural Organisation is failing to take full 
account of the periods of service completed by those under fixed-term contracts, arguing that 
this is also an infringement of the principle of non-discrimination between the two categories 
of workers (Clause 4 of the Framework Agreement contained in Directive 999/70/EC).

2. Admissibility

Declared admissible on 10 March 2008. Information requested from Commission under Rule 
192(4).
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3. Commission reply, received on 10 June 2008.

The petition is lodged by a lawyer on behalf of 24 musicians of the Philharmonic Orchestra, 
who are employees of the Cultural Organisation of the Municipality of Athens (PODA), a 
public sector body.  The complainant alleges that the Greek state and PODA have infringed 
Community law on the basis of the following: 

(a) that prior to having indefinite contracts, the 24 musicians were paid less on fixed-term 
contracts than corresponding permanent staff.  This would apply for the contracts in the 2 
years between the Directive coming into force and being transposed in Greece (ie July 2002 
and July 2004) and possibly for periods before that time.

(b) colleagues who did not meet the criteria for conversion to indefinite contracts under 
Art 11 are still employed on fixed-term contracts and are still paid less (ie a breach of Clause 
4 of the framework agreement, annexed to Directive 1999/70/EC).

(c) length of service accrued as fixed term workers has not been taken into account for 
pay purposes for the 24 staff that became permanent.

Commission's comments

Presidential Decree 164/2004 which came into effect on 19 July 2004 is the relevant legal 
instrument that transposed Directive 1999/70/EC1 concerning the framework agreement on 
fixed-term work concluded by ETUC, UNICE and CEEP.  Presidential Decree 164/2004 
applies to the public sector in Greece.

All 24 musicians had been on fixed-term contracts which were converted into indefinite 
contracts under the provision of Article 11 of Presidential Decree 164/2004, which provided 
for the transition arrangements between the deadline for transposition in Greece in July 2002 
and the transposition measure for the public sector in Greece coming into effect in July 2004.  

Clause 4 of the framework agreement annexed to Directive 1999/70/EC requires Member 
States to apply the principle of non-discrimination to fixed term work and Member States are 
obliged to make provision that fixed-term workers shall not be treated in a less favourable 
manner than comparable permanent workers in respect of employment condition solely 
because they have fixed-term contracts.  Recent case law (C-305/05 Del Cerro Alonso and C-
268/06 IMPACT) has confirmed that "employment conditions" incorporates pay and the latter 
also confirms that Clause 4 of the framework agreement annexed to 1999/70/EC has direct 
effect, ie that it can be relied upon directly by citizens without needing to be transposed into 
national law.

Article 4 of Presidential Decree 164/2004 transposes Clause 4 of the framework agreement 
annexed to Directive 1999/70/EC as follows:

                                               
1 OJ L 175 10.7.1999 p. 175
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Principle of non-discrimination

(1) In respect of employment conditions, fixed-term workers shall not be treated in a less favourable 
manner than comparable permanent workers solely because they have a fixed-term contract. Only in 
exceptional circumstances shall different treatment be allowed on objective grounds that must be 
justified.

(2) Period-of-service qualifications relating to particular conditions of employment shall be the same for 
fixed-term workers as for permanent workers except where different length-of-service qualifications are 
justified on objective grounds.

Article 3 of the Presidential Decree defines both a "fixed term worker" and a "comparable 
permanent worker".

The purpose of Directive 1999/70/EC is to ensure non-discrimination in treatment between 
fixed-term workers and comparable permanent workers (unless it is objectively-justified) and 
to prevent abuse of successive fixed-term contracts.  It is silent in respect of recognition of 
service accrued as a fixed-term worker, once the contract has been converted into a contract 
of indefinite duration.  

Conclusions

Bearing in mind that

 Clause 4 of the framework agreement annexed to Directive 1999/70/EC has been 
correctly transposed by Greece in Presidential Decree 164/2004; 

 The ECJ has held that Clause 4 has direct effect; and
 The Directive makes no provision concerning the issue of recognising length of 

service of a permanent worker for service accrued by the employee whilst on fixed-
term contracts

the petition does not raise any issues about the correct transposition of Directive 1999/70/EC.  
In principle, concerns about poor implementation must be presented to the national competent 
authorities who are responsible for enforcing national legislation and for considering direct 
application of Clause 4 and any damages for late transposition.
However, the Commission is contacting the Greek authorities for confirmation that there is 
not currently in place any legislation or constant administrative practice authorising difference 
in treatment between fixed-term and comparable permanent workers without objective 
justification and seeking clarification that the ruling in the Del Cerro Alonso case regarding 
pay and remuneration are being taken into account in Greece, to ensure the correct application 
of the Directive.

4. Further Commission reply, received on 30 December 2008.

The petition, lodged by a lawyer on behalf of 24 musicians of the Philharmonic Orchestra, 
raised concerns about differences in pay between fixed-term workers and comparable 
permanent workers at the Cultural Organisation of the Municipality of Athens (PODA), a 
public sector body.  
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The petitioner's identical letter to the Commission was registered as complaint under the 
infringement procedure 2007/4904. 

Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on 
fixed-term work concluded by ETUC, UNICE and CEEP prohibits unjustified discrimination 
of fixed-term workers.  Clause 4 of the framework agreement annexed to the Directive 
specifies:

Principle of non-discrimination (clause 4)

1. In respect of employment conditions, fixed-term workers shall not be treated in a 
less favourable manner than comparable permanent workers solely because they have 
a fixed-term contract or relation unless different treatment is justified on objective 
grounds.

2. Where appropriate, the principle of pro rata temporis shall apply.

3. The arrangements for the application of this clause shall be defined by the Member 
States after consultation with the social partners and/or the social partners, having 
regard to Community law and national law, collective agreements and practice.

4. Period-of service qualifications relating to particular conditions of employment 
shall be the same for fixed-term workers as for permanent workers except where 
different length-of service qualifications are justified on objective grounds.

The European Court of Justice has made clear in C-305/05 Del Cerro Alonso and C-268-06 
IMPACT that "employment conditions" incorporates pay.

Commission position

The Commission's information to the European Parliament's Petitions Committee of June 
2008 set out the Commission's view that Clause 4 of the framework agreement annexed to 
Directive 1999/70/EC had been correctly transposed by Greece in Presidential Decree 
164/2004 (the Greek transposing legislation for the public sector) and concluded that the 
petition did not raise any issues about the correct transposition of Directive 1999/70/EC.  

However, the Commission committed itself to contacting the Greek authorities for 
confirmation that there is not currently in place any legislation or constant administrative 
practice authorising difference in treatment between fixed-term and comparable permanent 
workers without objective justification and to seeking clarification that the ruling in the Del 
Cerro Alonso case regarding pay and remuneration are being taken into account in Greece.
The Commission wrote to the Greek authorities on 23 June 2008, enquiring as to the current 
practice in Greece regarding pay and allowances for fixed-term workers as against 
comparable permanent workers.

The Greek authorities replied on 8 September 2008, advising the Commission that wages of 
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personnel employed by the State, public bodies (NPDD) and local authorities (OTA) under 
fixed-term and permanent private law employment contracts are determined in accordance 
with Law 1876/1990, or by collective labour agreements signed between the workers and the 
representative of the Ministry of Economy and Finance, or under Law 3205/2003, following 
the extension of the provisions of that law to personnel employed by the State, NPDD and 
OTA under private law employment contracts, where they are unable to sign a collective 
labour agreement because there is no trade union representative.

The Greek authorities assured the Commission in the same letter that the rules in question 
make no distinction between pay for officials on fixed-term contracts and those on permanent 
contracts.

Conclusion

In the light of this reply, there is no evidence that Greece is currently not complying with 
Clause 4 of the framework agreement.  

Differences in rates of pay between fixed-term and comparable permanent workers in Greek 
public bodies that constitute unjustified discrimination may be attributable to incorrect 
implementation of the national law, and must be presented to the competent national 
authorities responsible for enforcing national legislation.

In view of the lack of evidence that Greece has not properly transposed Council Directive 
1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work 
concluded by ETUC, UNICE and CEEP Directive 1999/70/EC, the Commission decided to 
close the infringement procedure 2007/4904 on 27 November 2008.


