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NOTICE TO MEMBERS

Subject: Petition 0933/2007 by Ms Ruth J. Genda (British), on problems with 
recuperating her deposit with Banco Popular Hipotecario for the purchase of 
an apartment in Elviria (Marbella, Spain) after the breach of contract by the 
developer

1. Summary of petition

The petitioner asks the European Parliament for support in order to recuperate a deposit she 
made with Banco Popular Hipotecario in 2003 for the purchase of an apartment in Elviria 
(Marbella, Spain). The petitioner explains that she encountered difficulties when trying to 
recuperate her deposit after the developer breached the contract due to the fact that he was 
building illegally. The petitioner was forced to bring a case against the bank before a Madrid 
court where she won in first instance in October 2006. However, the petitioner has yet to 
recuperate her deposit as the bank appealed the decision and the Court’s ruling is still 
pending. According to the petitioner, the Spanish banks hers is not an isolated case and the 
Spanish courts are overloaded with similar cases. The petitioner, whose money remained 
block till the final decision of the court, denounces the practice of the banks which fail to 
uphold the guarantees they issue despite obvious breaches of contract by developers and 
accuses the excessive amount of time the Spanish courts to rule in such cases. 

2. Admissibility

Declared admissible on 20 February 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 March 2009.

The petition

Numerous problems are encountered by EU citizens in respect to the acquisition of properties 
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in Spain, and in particular, the undue delays or excessive length of the executions of judicial 
decisions.

The petitioner asks the European Parliament for support in order to recover a deposit made by 
Ms. Genda with Banco Popular Hipotecario in 2003 for the purchase of an apartment in 
Elviria (Marbella, Spain). The petitioner explains that she encountered difficulties when 
trying to recover her deposit after the developer breached the contract due to the fact that he 
was building illegally. The petitioner was forced to bring a case against the bank before a 
Madrid court where she won at first instance in October 2006. However, the petitioner has yet 
to recover her deposit as the bank appealed the decision and the case is still pending. 
According to the petitioner, this is not an isolated case and Spanish courts are overloaded with 
similar cases. The petitioner, whose money remained blocked until the final decision of the 
court, denounces the practice of the banks which fail to uphold the guarantees they issue 
despite obvious breaches of contract by developers and the excessive amount of time the 
Spanish courts take to rule in such cases. 

The Commission's comments

Under the Treaty establishing the European Community and the Treaty on European Union, 
the Commission does not have any general powers to intervene in individual cases relating to 
problems of general administration of justice, inefficiency of the judicial system and 
particular issues such as described in the petition, unless there is a link to Community law.

As Community law stands at present, there is no EC legislation regulating the legal 
requirements relating to the granting of licences to build or the respective remedies against 
national authorities in case of misuse of public powers. Nor is there Community law 
concerning the purchase of private property, different from time-share (Directive 94//47/EC), 
the recovery of bank deposits, the remedies against building contractors in breach of contract, 
or the length of national court proceedings. Such issues are regulated by national law.

Conclusion

In the absence of an infringement of EC law, the European Commission has no competence to 
intervene.  The petitioner should continue to seek redress through the competent judicial 
authorities in Spain invoking the non respect of Article 6 of the ECHR.


