
CM\782465EN.doc PE411.974/REV

EN EN

EUROPEAN PARLIAMENT
2004 










 2009

Committee on Petitions

24.04.2009

NOTICE TO MEMBERS

Subject: Petition 0980/2007 by Torkild Todsen (Danish), on behalf of 'Borgergruppen’ 
(Citizens’ Group), on the motorway project between Kiplev and Sønderborg 
in Denmark

1. Summary of petition

The petitioner protests against the plans for a motorway between Kiplev and Sønderborg, 
which he maintains conflicts with EU environmental legislation, in particular Council 
Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora and 
Council Directive 79/409/EEC on the conservation of wild birds. Apart from the project’s 
adverse impact on nature, the selected route will result in needlessly longer journeys for many 
drivers and over 5000 tonnes of extra annual CO2 emissions with all this implies for a climate 
already under strain. The petitioner therefore calls on the European Parliament to intervene
and ensure that the competent Danish authorities comply with the relevant EU legislation.

2. Admissibility

Declared admissible on 4 March 2008. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 17 July 2008.

I. The petition 

The petitioner is concerned that a planned Danish motorway project between Kliplev and 
Sønderborg will significantly affect several protected areas in the vicinity. The areas in 
question are:
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1) SCI and SPA Hostrup sø, Assenholm mose og Felsted Vestermark (DK009X058);
2) SCI and SPA Rinkenæs skov, Dyrehaven og Rode skov (DK009X0068); 
3) SPA Flensborg Fjord og Nybøl Nor (DK009X0064).

In particular, the road will pass through the Hostrup sø area and also close to the Rinkenæs 
skov site.

According to the petitioner, the project has been subject to a public consultation and over 85% 
of the comments received were against the project. Considering that the project will lead to a 
significant deterioration in the designated areas, the petitioner maintains that the project 
should be stopped immediately.

The petitioner underlines that a motorway is situated immediately to the west of the site 
Hostrup sø. The planned motorway would go through the site in the south, and the core area 
of the site would, therefore, be enclosed within a traffic pocket. The increased traffic would 
put increased pressure on the site, in particular with regard to noise and pollutants. Birds' food 
intake and reproduction patterns would be impaired due to disturbance arising from the 
constant noise.

The motorway would also form a barrier between the Hostrup sø site and a lake area 
immediately south of the site which also hosts a large number of birds.

The petitioner also says that the motorway could alter hydrological conditions in the Hostrup 
sø area since ground water levels will be lowered during the construction works. This 
consequence has not been further investigated prior to authorisation even though the damage 
could be irreparable.

The petitioner draws attention to the fact that the habitats in the area are nitrogen sensitive 
with a tolerance limit of around 10-20 kg/ha/year. The average nitrogen deposition in the area 
is already over 20 kg/ha/year. The tolerance levels are, therefore, already currently exceeded 
for the designated habitats. The motorway would add further pressure on the habitats which 
would have an adverse effect on the maintenance of the protected natural habitats.

Finally, the petitioner underlines that there are alternatives to the motorway which are better 
both as regards the environment and traffic management, for instance enlarging the current 
road.

II. The Commission’s comments on the petition

As indicated in the petition, the Commission registered a complaint on this project in 2006. 
The Commission has assessed the complaint as well as the voluminous supporting material 
that was  submitted.

The motorway between Kliplev and Sønderborg is provided for in amendment no 27 to the 
regional plan 2001-2012 which Sønderjyllands Amtsråd (County Council of Sønderjylland) 
adopted on 5 September 2005. The amendment to the regional plan is accompanied by an 
environmental impact assessment that has been carried out for the project.
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Amendment 27 was discussed by the Naturklagenævnet (Nature Board of Appeal) which, by 
decision of 16 May 2006, upheld the plan. The plan thus became final.

Article 6(3) of the Habitats Directive provides that any plan or project which is likely to have 
a significant effect on a site shall be subject to appropriate assessment of its implications on 
the site in the light of the conservation objectives. The plan or project can only be agreed to if 
it has been ascertained that it will not adversely affect the integrity of the site. In accordance 
with Article 7 of the Habitats Directive, the obligations arising under Article 6(2), (3) and (4) 
are also applicable to SPAs.

An assessment in accordance with Article 6(3) of the Habitats Directive requires, therefore, 
that best scientific knowledge is used for assessing the impact of the project. The project can 
only be authorised if the authorities have made certain that the project will not adversely 
affect the sites in question. A reasonable scientific certainty of the absence of such impact 
should exist at the time the project is authorised. Consequently, assessing the project in parts 
or postponing part of the assessment (so-called salami-slicing practices) is not allowed.

On the basis of the information contained in the petition, there seem to be shortcomings in the 
assessment of the effects of: 1) traffic noise on the birds for which the protected sites have 
been designated, 2) additional nutrient emissions from the road and the traffic to an area 
which already receives nutrients over critical levels, and 3) lowering of the groundwater 
levels during construction works.

On this basis, the Commission has decided to launch infringement proceedings against 
Denmark for incorrect application of Article 6(3) of the Habitats Directive. 

III. Conclusions

The Commission will keep the Committee on Petitions informed of the outcome of the 
infringement procedure.

4. Commission reply, received on 24 April 2009.

As indicated in its previous communication, the Commission has received a complaint on this 
issue and, in June 2008, it issued a Letter of Formal Notice to Denmark for incorrect 
application of Article 6(3) of the Habitats Directive1. The main issues raised were the 
assessment of 1) effects from traffic noise on birds, 2) effects from additional nutrient 
emissions from the road and 3) the lowering of groundwater levels during construction works.

Denmark replied to the Letter of Formal Notice in July 2008. The reply thoroughly assesses 
the bird species in the area and the respective risk of disturbance depending on the location of 
their habitats. New assessments of the nutrients have been carried out which show that they 
will have no significant impact. Finally, the project has been modified in order to avoid the 
lowering of groundwater (a tunnel replaced by a bridge).

                                               
1 92/43/EEC,  OJ L 206, 22.7.1992
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The project was also discussed at a meeting with the Danish authorities in October 2008 and 
they have submitted additional information on several occasions since.

The petitioner raises, firstly, the fact that the current motorway routing should not have been 
chosen because there are better alternatives. It should be underlined that the Habitats 
Directive does not prohibit human activities in a Natura 2000 site. Indeed, the purpose of 
Article 6 is to authorise activities provided certain conditions are fulfilled. As a first step, 
there is a need for an appropriate environmental assessment of a plan or project in order to 
determine if it will significantly affect the site in question. If it is concluded that there will not 
be a significant negative effect, then there is no further requirement under the directive to 
examine alternative solutions. 

Secondly, the petitioner claims that the motorway constitutes a breach of Article 12(1)(d) of 
the Habitats Directive because several frog species, included in Annex IV to the directive, 
will be prevented from spreading. It should be noted that Article 16 allows for derogations to 
be made from the strict protection provided for in Article 12. Instead of using derogations, the 
project can also be implemented in such a way as to reduce or even cancel out any significant 
effect on the species in question. In such situations, mitigation measures may be used. The 
Danish authorities published, in April 2008, a so-called Nature Plan1 for the motorway, 
setting out in detail the planned mitigation measures (almost 200 watering holes, fences, 16 
frog passages, vegetation "guiding" the frogs over the motorway etc.). Any significant effects 
from the motorway, therefore, appear to be avoided and there is no breach of Article 12 of the 
directive on this point.

Concerning the impact on birds, the reply, as already stated, thoroughly assesses the risks to 
the bird species in the area from disturbance in relation to the location of their habitats. 
According to the information available, the key bird species nest at a distance of over 1 km 
from the motorway and are not at risk of being disturbed by noise. As regards the study that 
the petitioner refers to, this may not be entirely relevant to the present case as it is unclear if 
the study concerns a motorway with similar characteristics, such as traffic density, and some 
of the mentioned species are not present in the Natura 2000 site Hostrup Sø. 

The Commission's overall assessment of the information in this case is that the environmental 
impact assessment has been supplemented by information provided in the reply to the letter of 
formal notice and during the autumn of 2008. The new information does not alter the initial 
findings in the impact assessment (the project would not significantly affect the site). On this 
basis, the Commission has concluded that there is no clear evidence or legal grounds to 
pursue an infringement case.

On this basis, the Commission decided, on 19 March 2009, to close the investigation of this 
case.

Conclusion

The Commission has closed the investigation of the case due to lack of clear evidence of any 
breach of EC environmental law.
                                               
1 http://www.vejdirektoratet.dk/imageblob/cache/191818.pdf
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