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NOTICE TO MEMBERS

Subject: Petition 1477/2008 by Thomas Doorny (Irish), on the unfairness of the enurement 
clause conditioning the granting of residential development permits in Galway 
(Ireland)

1. Summary of petition

The petitioner challenges the fairness of the enurement clause applied by the local authorities 
in Galway (Ireland). The enurement clause enables the planning authority to condition the 
granting of permissions for residential developments on the fulfilment of certain conditions 
(for example length of occupancy). The petitioner considers that the clause favours local 
developers while being discriminatory towards ordinary citizens.

2. Admissibility

Declared admissible on 12 March 2009. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 15 May 2009.

‘The petition

The petitioner complains about the enurement clause applied by Galway County Council, 
which attaches various conditions to the granting of planning permission for some kinds of 
development.

Under the guidelines drawn up by the planning authorities in Galway, planning permission for 
some kinds of development is conditional on the buildings in question being occupied, for a 
specified subsequent period, by persons in one of the following categories: owners, their 
children, their heirs, executors and administrators; persons involved in agricultural or related 
activities; returning emigrants or those with an essential housing need in the area. In the 
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Gaeltaecht area, language requirements may also apply. The enurement clause generally 
applies for a period of seven years, but may be as long as 15 years in the Gaeltaecht.

These restrictions mainly apply to proposed developments in rural areas, and derive from the 
regional development plan for 2003-2009.

The petitioner complains that the enurement clause applies only to individuals, and not to 
builders, but this is not apparent from the official documents attached to the petition.

Commission comments on the petition

First of all, the Commission wishes to point out that failure to apply a clause of this kind to 
developers does not appear to infringe EC Treaty rules. Developers build housing for 
subsequent sale to individuals, and consequently it is not possible to require them to 
personally occupy the buildings they construct without placing their livelihood in jeopardy. 
However, it might be possible for planning permission for certain residential developments to 
be granted subject to the proviso that prospective occupants of the planned dwellings fulfilled
certain conditions.

On a more general note, the Commission would inform the European Parliament that 
questions have already been raised about the compatibility with the EC Treaty of Irish 
regional development plans. Many such plans impose restrictive conditions on the granting of 
planning permission, particularly in rural areas, and restrict such permission to certain 
categories of people.

The Commission therefore sent a letter of formal notice on 27 June 2007 asking Ireland for 
information about a number of regional development plans. The Commission's aim was to 
ascertain whether measures making the granting of ‘dwelling authorisations’ conditional on 
prior fulfilment of certain criteria were compatible with Articles 43 and 56 of the EC Treaty, 
which enshrine freedom of establishment and the free movement of capital respectively.

The measures identified by the Commission impose conditions which could not easily be met 
by citizens of other Member States, such as the requirement that applicants should have lived 
in the region before, or that they should have family members in the region or a job in the 
local agricultural sector.

After discussions with the Commission, the Irish authorities sent a circular on 30 September 
2008 to all the Irish regions asking them to check whether their development plans complied 
with Articles 43 and 56 of the EC Treaty and, if they did not, to bring them into line with 
Community principles. In particular, development plans should take account of applicants
wishing to become established in the region in question.

According to the most recent information sent to the Commission by 30 March 2009, half of 
those regions have declared that their plans comply with the content of the circular, while the 
remaining half have either already amended their development plans or are in the process of 
doing so. In particular, Galway County Council is liaising with the relevant ministry 
concerning the action to be taken to ensure its development plan is compliant.
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The Commission wishes to stress, however, that making planning permission subject to a 
condition relating to subsequent occupancy is not necessarily incompatible with the freedoms 
enshrined in the Treaty, provided that the condition in question is not applied in a 
discriminatory manner and is intended to achieve a specified objective in the general interest, 
such as ensuring the upkeep of the local economy in sectors other than the tourist industry.

Conclusion

In the absence of any evidence that the enurement clause is being applied in a discriminatory 
way, the Commission considers that it does not appear from the petition that Community law 
has been infringed.’


