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NOTICE TO MEMBERS

Subject: Petition 0461/2008 by Yolande Rodulfo (French), on orphans' allowances

1. Summary of petition

The petitioner's spouse, a German national whom she married in 1978 and with whom she had 
three children, died in 1997. She indicates that she received a family allowance in France, 
including orphans' allowances for her three children. On contacting the German pension 
authorities concerning the calculation of periods of employment completed by her spouse in 
Germany, she was informed that she was entitled to an orphan's allowance in respect of the 
third child only, the other two having reached majority and that she was required to submit 
documentation in respect of allowances she had received for her three children following the 
death of her spouse, this being required by an EU agreement concerning payment of the 
difference, where orphans' allowances are higher in one of the signatory Member States than 
in the others. The petitioner forwarded the requisite documentation but received no reply. 
Payment of orphans' allowances in respect of her youngest child ended when the petitioner 
remarried on 25 June 2005.

2. Admissibility

Declared admissible on 25 September 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 25 November 2008

The petitioner, a French national, is the widow of a German national, who was the father of 
her three children. After his death in 1997 she received family allowances in France, 
including an orphan’s allowance for her minor children. The petitioner did not receive any 
German allowance. When informed by the German agency about entitlement to an orphan’s 
allowance (the differential supplement to allowances received in France) for the third child, 
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who was still a minor, when she contacted the German agency after her husband’s death, she 
decided to establish her rights in Germany.

The petitioner complains that she sent an application with the requisite documentation to the 
German agency but still has not received a reply.

Commission comments on the petition 

At Community level, rules are set out in Regulations (EEC) Nos 1408/71 and 574/72, which 
are basically intended to make the free movement of workers within the EU a reality, by 
ensuring that migrant workers do not lose social security entitlements if they exercise their 
right of movement within the European Union. However, these rules only represent 
coordination of national social security systems (and not harmonisation). Consequently each 
Member State is free to determine its social security system, especially the conditions for 
affiliation, the conditions for granting social benefits and the amount of benefit received, etc. 
In exercising these powers, Member States must of course respect the principles of 
Community law.

Concerning orphans’ benefits: Articles 78-79a of Regulation No 1408/71 determine which
Member State is responsible for orphans’ benefits. Determination of the State responsible
depends on establishing in which Member States a deceased parent worked and his or her 
situation before he or she died (in employment or retired).

Conclusion

The petitioner’s letter does not provide sufficiently detailed information to indicate whether 
the case involves failure to comply with Community rules. The Commission will contact the 
German authorities to obtain more detailed information (in particular information on the 
periods in which the petitioner’s deceased husband worked in Germany and the date on which 
the petitioner made her application). 

4. Additional reply by the Commission, received on 19 June 2009.

According to the clarifications provided by the German authorities of the relevant institution 
(Deutsche Rentenversicherung), the petitioner first established contact with the latter on 18 
April 2004. A negative decision with regard to her right to an allowance (survivor's pension) 
in Germany was taken on 7 October 2005. Since her income was greater than the threshold 
laid down in German law, no allowance was paid.

With regard to the right of the petitioner's children to an orphan's allowance in Germany, it 
was established that only the child who was a minor met the conditions laid down by German 
law for receipt of such an allowance.

The amounts to be paid were calculated by the German institution on the basis of German law 
and in application of Article 78 of Regulation 1408/71, Decision 150 by the Administrative 
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Commission of 26 June 1992 (concerning the application of Articles 77, 78 and 79(3) of 
Regulation (EEC) No 1408/71 and Article 10(1)(b)(ii) of Regulation (EEC) No 574/72) and in 
application of Court of Justice case law.

According to these rules, children who are entitled to an orphan's allowance in their country 
of residence (in this case, France), do not lose their right to an orphan's allowance in another 
country in which the parent has worked (in this case, Germany), and they should receive the 
additional amount covering the difference between the family allowance in the country of 
residence and the amount of the orphan's allowance due in this second Member State. The 
German institution stated that the said additional amount for the orphan's allowance of the 
petitioner's child was paid thrice: on 30 December 2005 (EUR 900.83), on 5 July 2006 (EUR 
432.60) and on 19 September 2008 (EUR 867.60).

Conclusion

Despite the petitioner's complaints about the German institution concerned, it appears, on the 
basis of the information provided, that the allowances due under German law intended to top 
up the allowances received under French legislation for her child who was a minor, were 
indeed calculated and paid out.

On the basis of the information received, the Commission's services have detected no 
infringement of Community law. However, they will remind the German authorities of the 
need to ensure that those concerned are provided the requisite information as to their rights, 
informed of the decisions taken, and paid the allowance amounts due with all possible 
despatch.


