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Subject: Petition 1283/2008 by Dorina Vasilescu (Romanian), on the implementation 
in Italy of Directive 96/71/EC, concerning the posting of workers to provide 
services

1. Summary of petition

The petitioner, a Romanian company employee on a posting to Italy, wishes to know what 
working conditions apply to her and is seeking clarification regarding minimum pay under 
collective agreements for workers on temporary postings to other EU Member States under 
Directive 1996/71/EC and following the judgments by the European Court of Justice in the 
Laval and Viking cases.

2. Admissibility

Declared admissible on 19 February 2009. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 19 June 2009.

The petition

The petitioner is the legal representative of a Romanian company which, in connection with 
service contracts with Italian companies, has posted Romanian employees to Italy and has 
been forced to pay them the remuneration payable under Italian collective bargaining 
agreements. The petitioner inquires about the working conditions which apply to personnel 
posted within the EU to provide transnational services. She seeks in particular clarification 
regarding the minimum rates of pay applicable under a collective agreement to workers who 
are temporarily posted to another EU Member State, in the light of Directive 96/71/EC, 
following the Judgments of the European Court of Justice in the Laval and Viking-Line cases.
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The Commission's comments on the petition

With respect to the matters raised by the petitioner, it should first of all be recalled that 
Directive 96/71/EC (which aims to reconcile the exercise of companies' fundamental freedom 
to provide cross border services under Article 49 EC, on the one hand, with guaranteeing of 
the appropriate level of protection of the rights of workers temporarily posted abroad to 
provide them, on the other) identifies the mandatory rules in force in the host country that are 
to be applied to posted workers by establishing a hard core of clearly defined terms and 
conditions of work and employment that must be complied with and respected by the service 
provider in the host country. The hard core of rules to be respected include in particular:

 maximum work periods and minimum rest periods, 

 minimum paid annual holidays, 

 minimum rates of pay, 

 the conditions of hiring-out of workers, in particular the supply of workers by temporary 
employment undertakings, 

 health, safety and hygiene at work, 

 protective measures with regard to the terms and conditions of employment of pregnant 
women or women who have recently given birth, of children and of young people. 

Furthermore, concerning the minimum rates of pay, it should be noted that the Posting of 
Workers Directive does not lay down the actual level of the minimum rate of pay referred to 
in its Article 3(1), but allows several options for laying down the minimum rate of pay 
applicable to posted workers. The Directive thus permits different rates to be applicable in 
different industries and professions in accordance with legal provisions and/or collective 
agreements, provided the latter are compatible with the Posting of Workers Directive. 

Moreover, Article 3 (8) of the Directive provides the host Member State with three 
possibilities to achieve a general applicability of collective agreements. The first one is to 
declare collective agreements universally applicable. In the absence of a system for declaring 
collective agreements to be of universal application, the Member States may, if they so 
decide, base themselves on:

- Collective agreements which are generally applicable to all similar undertakings in the 
geographical area and in the profession of the industry concerned, and/or
- Collective agreements, which have been settled between the largest nationally represented 
organisation and the wage partner, and are to be applied throughout the country

provided that their application ensures equality of treatment.

Minimum rates of pay can of course also be set by law, if the Member States wish to do so.

Therefore, Italy being one of the Member States where collective agreements are the principal 
means by which rates of pay are regulated, can avail itself of these possibilities and may 
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therefore in principle impose the respect of terms and conditions of employment, including 
minimum rates of pay, laid down therein provided that the agreement respects one of three 
possibilities mentioned above.

Contrary to what the petitioner seems to consider, the recent case-law in the Viking-Line and 
Laval cases have not fundamentally altered the spirit of the Directive or the above mentioned 
possibilities. It did however provide important clarification on a number of points. For 
example the host Member State should not impose other matters or go beyond the nucleus of 
mandatory rules for minimum protection as referred to in the Directive. Furthermore, as 
regards the rates of pay to be applied to posted workers, the host Member States cannot 
impose compliance with rates of pay which do not constitute minimum wages as laid down by 
legislation or collective agreements.

The rulings of the European Court of Justice in the Viking-Line case (C-438/05) and the Laval
or Vaxholm case (C-341/05) of 18 December 2007 moreover confirmed that trade unions will 
continue to be able to take action for the protection of the workers of the host Member States 
against possible 'social dumping', provided this is done in compliance with prevailing 
Community law and, more particularly, within the limits set out by the Posted Workers 
Directive.

It thus follows from both the Viking Line and Laval rulings that trade unions will continue to 
be able to take collective action for the purpose of protecting workers, provided that these 
actions are 

 justified by a legitimate aim compatible with the Treaty,
 appropriate to attain such an aim, and
 proportionate. 

However, it is ultimately for the national courts to determine whether, and to what extent, 
these conditions apply to the specific cases at hand.

Conclusion

The recent lawsuit does not lead to the conclusion that it would be possible to apply the 
remuneration stipulated by the legislation or the collective bargaining of the country of origin 
to the posting of personnel to Italy in the framework of the transnational provision of services 
by a Romanian company. The Directive, however, does not prevent the application of terms 
and conditions of employment of the country of origin which are more favorable to workers.


