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NOTICE TO MEMBERS

Subject: Petition 1399/2008 by M.S. (Irish), on breaches of his right to legal aid as 
established in EC Directive 2003/8/EC by the Maltese advocate for legal aid

1. Summary of petition

The petitioner considers that his right to legal aid as stipulated in EC Directive 2003/8/EC has 
been breached by the Maltese Advocate for Legal Aid. According to the petitioner, he could 
not benefit from legal aid despite qualifying for it. The petitioner explains that, under the 
advice of the Maltese Advocate for Legal Aid, he has taken the necessary steps so that the 
Irish Legal Aid body sent his application for legal aid to Malta. Since completing these 
procedural requirements, the petitioner has been unable to ascertain the status of his 
application as he has not been contacted by the office of the Maltese Advocate for Legal Aid 
and could not contact it. The petitioner asks the European Parliament to look into his case as 
he considers that his application has not been dealt with appropriately.

2. Admissibility

Declared admissible on 25 February 2009. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 19 June 2009.

In order to ensure that citizens have access to the courts, the European Union has adopted a 
number of provisions to facilitate legal aid in cross-border disputes for those who lack 
sufficient resources. Access to justice is a fundamental right embodied in Article 47 of the 
Charter of Fundamental Rights and elsewhere. The directive which has been allegedly 
infringed was adopted in January 2003 and seeks to improve access to justice in cross-border 
disputes by establishing a number of minimum rules.
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Member States are required to designate the authorities competent to process legal aid 
applications and it is their task to assess the merits of actions in respect of which legal aid is 
being sought (Article 6 of the directive). Account is also taken of the economic situation of 
applicants in the light of various objective factors listed in Article 5 of the directive. The 
directive also seeks to facilitate matters by providing for application forms.

The petitioner makes two principal observations:
 the non-availability of pre-printed application forms for legal aid. Two types of 

form are available from the European Judicial Atlas in Civil Matters: a form for 
the transmission of legal aid applications and a form for legal aid applications in 
another EU Member State  
http://ec.europa.eu/justice_home/judicialatlascivil/html/index_fr.htm?countrySessi
on=22&

 lack of notification regarding the decision by the competent authority and of 
channels for appeal against decisions to reject legal aid applications. These matters 
are in fact covered by the national legislation transposing the directive. The text of 
the Maltese legislation transposing the directive, which has been forwarded by 
Malta to the Commission, states that ‘Where the competent authority in Malta 
refuses to grant legal aid, it shall inform the applicant of the reasons for rejection, 
and the provisions of Article 917 of the Code shall apply’1. Under this provision, if 
the authority responsible for assessing eligibility for legal aid submits an 
unfavourable report, the latter is examined by a court, which will give the parties
the opportunity to make their submissions before ruling on the matter, either 
deciding to accept the adverse report or to reject it and approve the legal aid 
application. Hence the requirement of Article 15 of the directive that provision be 
made for review of, or appeals against, decisions rejecting legal aid applications is 
being met by Malta. 

Conclusion 

In view of the foregoing, we do not, in the light of the information provided by the petitioner, 
take the view that Malta has infringed Directive 2003/8/EC. We do not know the precise 
circumstances surrounding the case referred to by the petitioner. Further, the Commission has 
very limited powers to intervene in individual cases where the rules have been flagrantly 
infringed. The Commission considers it regrettable that ongoing contact between the 
petitioner and the Maltese authorities throughout the procedure has not been successfully 
maintained. 

An assessment will be made of the way in which the directive is being implemented and the 
Commission will in 2010 submit a report to the European Parliament, the Council and the 
Economic and Social Committee.

At the same time, if the petitioners consider that their rights have been infringed, they should 

                                               
1 Article 917 Code of Organization and Civil procedure: " If the report of the Advocate for Legal Aid is in favour 
of the applicant, the latter shall be admitted to the benefit applied for; but if the report is unfavourable, it shall be 
examined by the Civil Court, First Hall, which shall give the parties the opportunity to make their submissions, 
before it decides on whether to accept the adverse report, or to reject the report and admit the demand."
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refer the matter to the national legal authorities.


