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Subject: Petition 1595/2008 by M. H. (German), on a subsidy for a dwelling for personal 
occupation in respect of his residence abroad 

1. Summary of petition

The petitioner, a German national who pays tax in Germany, indicates that, in view of the 
judgment of the European Court of Justice in Case C-152/05, he applied for a subsidy for a 
dwelling for personal occupation in respect of his residence in Spain. His application was 
rejected on the grounds that he had failed to substantiate sufficiently how frequently he was in 
Germany where he was, moreover, only partially liable for tax. In addition, the dwelling 
should be for personal occupation only and not rented out as holiday accommodation. The 
petitioner regards this as an infringement of the right to freedom of movement of persons 
within the Union. He points out that it is impossible to make use of his foreign residence and 
be in Germany at the same time and wishes to know how, under these circumstances, he can 
possibly obtain the subsidy.

2. Admissibility

Declared admissible on 19 March 2009. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 19 June 2009

The petition

The petitioner is a retired German civil servant living in Spain. He is liable for tax in 
Germany on his pension payments. He applied to the German tax authorities for a subsidy for 
owner-occupied dwellings for his property in Spain. This application was rejected on the 
grounds that he had not sufficiently proved how frequently he was in Germany and was 
consequently only partially liable for tax.
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The petitioner regards this as being in contravention of the principles laid down by the 
European Court of Justice in its judgment of 17 January 2008 in Case C-152/05. He sees a 
contradiction in the fact that the subsidy for owner-occupied dwellings can be granted only 
where the property abroad is used by the owner, whilst at the same time a condition for 
unlimited liability to tax is that the habitual residence must be in Germany. 

Commission's opinion on the views of the petitioner

Legal situation in Germany

It should first be pointed out that the subsidy for owner-occupied dwellings in Germany was 
abolished on 1 January 2006 (Law abolishing the subsidy for owner-occupied dwellings of 22 
December 2005, BGBl. I, 2005, p. 3680). It is not possible to apply for a subsidy for property 
built and/or purchased after that date. The subsidy may still be payable for property built 
and/or purchased before that date provided that the limitation period for tax assessment has 
not yet expired.

Under the law on subsidies for owner-occupied dwellings, such subsidies are granted on the 
following conditions:

● The applicant must be liable to unlimited taxation, 
● The property must be used for their own occupation and 
● The property must be situated in Germany.
● Holiday apartments are excluded from the subsidy.

Paragraph 1(1) of the law relating to income tax (EStG) provides that natural persons having 
their domicile or habitual residence in Germany are liable to unlimited taxation of income.

Under paragraph 1(3) of the EStG, natural persons having neither their domicile nor their 
habitual residence in Germany may, at their request, also be treated as being liable to 
unlimited taxation of income insofar as they receive income arising in Germany within the 
meaning of paragraph 49 of the EStG. This option applies only if at least 90% of their income 
during a calendar year is subject to German income tax or if their income not subject to 
German income tax is no more than the basic threshold (which stands at EUR 7664 in 2009). 

Assessment in the light of Community legislation

In the absence of income-tax harmonisation under Community legislation, the Member States 
are free to organise their national tax systems. It is therefore for the Member States to decide 
whether and on what conditions tax incentives should be provided for home buyers. 
Community law becomes relevant only if the Member States adopt tax provisions that 
contravene the fundamental freedoms guaranteed by Community law. This is the case, for 
example, where nationals of other Member States suffer discrimination on grounds of 
nationality or where their freedom of movement is curtailed.

In the present case this means that, in principle, neither the link between the subsidy and 
unlimited tax liability nor the fact that the property must be owner-occupied give rise to any 
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objection in the light of Community law.

The Commission objected to the additional condition that the property must be situated in 
Germany, in the light of Community law, and launched an infringement procedure 
(1999/4943). It raised doubts about the compatibility with Community law (Articles 18, 39 
and 43 EC) of the link established between the entitlement to the subsidy and the requirement 
that the subsidised property must be situated in Germany. In situations where people with 
unlimited tax liability are resident abroad, they would not be entitled to the subsidy if they 
wished to purchase a property abroad. The Commission argued that this curtails the freedom 
of movement enshrined in the EC Treaty and systematically places cross-border workers at a 
disadvantage.

The European Court of Justice shared this view and decided as follows in its judgment of 17 
January 2008 in Case C-152/08:

'By excluding in the first sentence of paragraph 2(1) of the Law on subsidies for owner-
occupied dwellings (Eigenheimzulagengesetz), in the version published in 1997, as amended 
by the ancillary budget law of 2004 (Haushaltsbegleitgesetz 2004) dwellings in another 
Member State from eligibility for the subsidy for owner-occupied dwellings granted to 
persons liable to unlimited taxation on income, the Federal Republic of Germany has failed to 
fulfil its obligations under Articles 18 EC, 39 EC and 43 EC'.

Given that the subsidy for owner-occupied dwellings had already been abolished when the 
judgment was published, the government of the Federal Republic of Germany transposed the 
judgment by publishing an administrative decree (BMF letter of 13 March 2008, IVC1 – EZ 
1000/08/10001). This decree provides that, for persons who are entitled under paragraph 1(2) 
and (3) of the EStG, the subsidy may also be granted for the construction or purchase of a 
house or apartment located in another EU Member State. These principles are to be applied in 
all cases that are still open.

In the Commission's view, the government of the Federal Republic of Germany has correctly 
transposed the judgment and remedied the shortcoming noted in the infringement procedure. 
The infringement procedure was therefore closed.

The Commission takes the view that, in accordance with the BMF letter, the complainant 
could apply to be treated as being liable to unlimited taxation under paragraph 1(3) of the 
EStG even though he lives in Spain. However, this would be conditional on his meeting the 
conditions laid down in paragraph 1(3) of the EStG and 90% of his worldwide income being 
taxed in Germany, or no more than EUR 7664 being taxed abroad.

The Commission cannot ascertain whether these conditions are met in this specific case, or 
whether the period of limitation for the petitioner's claims to the subsidy for owner-occupied 
dwellings may have expired. Neither does this fall within the Commission's competence. As a 
result of the infringement procedure, however, in accordance with the BMF letter of 13 March 
2008 a retired German civil servant living abroad, who pays tax on his pension in Germany, is 
in principle entitled to a subsidy for owner-occupied dwellings for his property in another EU 
Member State under the conditions set out in paragraph 1(3) of the EStG.
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Conclusion

The Commission proposes that the petitioner be informed accordingly.


