
CM\785755EN.doc PE427.017

EN EN

EUROPEAN PARLIAMENT
2004 










 2009

Committee on Petitions

19.06.2009

NOTICE TO MEMBERS

Subject: Petition 1829/2008 by Siegfried Pichler  (Austrian), on behalf of the 
Arbeiterkammer Salzburg (labour organisation), on the merger of Sappi and 
M-real

1. Summary of petition

The petitioner objects to the merger of the Sappi and M-real companies (Case COMP/M.5283 
– Sappi/M-real). He argues that the European Commission has taken too little account of the 
fact that as a result of the merger Sappi gains a 55 % share of the market in coated paper. The 
merger includes plans for the sale of an M-real paper mill in Hallein. As a result, not only will 
700 directly affected jobs disappear, but jobs will also be lost in supply companies for 
instance in the timber delivery industry. The petitioner also says that too little attention has 
been paid to the social and economic consequences in the Hallein area. In his view the sole 
aim of the merger is to increase the price of special paper by reducing the supply. The 
petitioner calls for further investigation.

2. Admissibility

Declared admissible on 8 April 2009. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 19 June 2009.

The three petitioners, the Kammer für Arbeiter und Angestellte (workers' representation) of 
Salzburg (Austria, hereafter "AK Salzburg"), the trade union for employees in the private 
sector, journalism, printing and paper sector, and the trade union for the chemical sector 
disagree with the Commission's clearance decision in the merger control procedure 
COMP/M.5283-Sappi/M-real. With this transaction, Sappi acquired M-real's Graphic Paper 
Business. As part of the transaction, Sappi acquired several assets of the production facility in 
Hallein, near Salzburg, related to the production of wood-free coated paper, such as 
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production equipment and several intangible assets, but not the mill itself. The production of 
wood-free coated paper at Hallein was discontinued on 30 April 2009. In the future, Sappi 
intends to supply M-real Hallein's wood-free paper customers from its other production sites 
in Europe.

The petitioners submit that the assessment in the merger clearance decision was erroneous to 
the extent that Sappi's market share after the acquisition of M-real's graphic paper business 
was clearly underestimated. They criticize the sale of the production equipment in Hallein as 
this would make it more difficult to find an investor for the integrated production site. They 
emphasize the social consequences of the discontinuation of the wood-free paper production 
in Hallein, which affects several hundred employees directly, related industries and the 
business location Salzburg. 
Already before the clearance decision, the Bundesarbeitskammer, the nationwide umbrella 
organisation of AK Salzburg, has made similar comments in a letter of 27 October 2008 and, 
again, in a letter of 5 December 2008. The AK Salzburg has written to the Commission on 30 
December, repeating the same allegations. The Commission considered these comments 
already in the merger control procedure and set out the reasons for the decision in detail to 
both the Bundesarbeitskammer (in reply to their letter of 5 December), as well as to AK 
Salzburg (in reply to their letter of 30 December 2008). Regarding the transaction and the 
merger control procedure, Honourable Member of Parliament Herbert Bösch also asked a 
written question to the Commission1, which was answered on 13 February 2009.

By way of background it should also be mentioned that the AK Salzburg, the 
Bundesarbeitskammer and the Land Salzburg lodged a complaint with the Commission with a 
letter of 2 February 2009 in which they allege an illegal agreement to close the Hallein paper 
mill in breach of Art. 81 of the EC Treaty and suggest revoking the Merger Clearance 
Decision. After a detailed investigation of the allegations which included information requests
both to Sappi and M-real, the complainants were informed by letter of 24 April 2009 that the 
Commission has come to the preliminary conclusion that there are insufficient grounds for 
acting on the complaint. However, on 20 May 2009 the complainants informed the 
Commission in a reasoned submission that they uphold their complaint pertaining to the 
alleged illegal agreement in breach of Art. 81 of the EC Treaty. The Commission is currently 
considering the arguments the complainants set out in this submission.
The Commission assessed the notified acquisition pursuant to Council Regulation (EC) No 
139/2004 of 20 January 2004 on the control of concentrations between undertakings (“EC 
Merger Regulation”).2 In accordance with Article 2 (2) of the EC Merger Regulation, the 
Commission shall declare compatible a concentration which would not significantly impede 
effective competition in the common market, in particular as a result of the creation or 
strengthening of a dominant position. This means that, if a notified merger does not 
significantly impede effective competition, the Commission is bound to approve the merger 
and has no discretion to prohibit the merger on grounds other than those laid down in the EC 
Merger Regulation.

Against this background, the Commission looked at possible adverse effects on competition 
which the transaction might bring about. To that end, the Commission undertook a careful 
investigation of the competitive impact of the concentration. Based on previous Commission 
                                               
1 See written question E-0108/09.
2 OJ L 24, 29.1.2004.
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practice and the results of the market investigation in this case, it was found that the main 
market affected by the transaction would be the market for wood-free coated paper (a segment 
of the fine paper market). Competitors and customers confirmed that this market was at least 
European Economic Area (EEA)-wide in scope.

While the petitioners do not seem to contest the product and geographic markets as set out in 
the merger decision, they claim that Sappi would have higher market shares after the 
transaction. But, the analysis referred to by the petitioners that Sappi will have a market share 
of 55% after the merger, does not correspond to the results of the Commission’s market 
investigation. It is based on a calculation which the Bundesarbeitskammer submitted to the 
Commission in the course of the merger control procedure in its letter of 27 October 2008. 
The Commission carefully considered this submission as well as the submissions by the 
parties and compared them with the results of the market investigation. In particular, market 
data on the sales and production capacities of Sappi, M-real and their competitors were 
gathered. On the basis of this information, it was possible to reconstruct the market. The 
investigation revealed that Sappi would hold a market share post-transaction within the range 
of 20-30% in the EEA-wide market for wood-free coated paper. On the other hand, the 
investigation did not support the calculation presented by the Bundesarbeitskammer; the 
reason for the over-estimation of the market shares is that the calculation included production 
capacities of Sappi and M-real which are dedicated to qualities other than wood-free coated 
paper, e.g. coated mechanical paper, and which are not part of the relevant market. In all other 
markets identified in the Commission decision, the market shares would be significantly 
smaller.

Furthermore, in its competitive assessment, the Commission took into account that Sappi 
acquired intangible and tangible assets of the Hallein mill, e.g. equipment for the production 
of wood-free coated paper, but could not find reasons to oppose the transaction, as Sappi will 
face significant competition on the relevant European paper markets after the acquisition of 
M-real's Graphic Paper Business. Given the presence of other large competitors in the market, 
the Commission found that the transaction did not raise serious doubts as to its compatibility 
with the common market and the EEA Agreement. 
Finally, the Commission would like to point out that the appropriate avenue to challenge the 
legality of the merger clearance decision would have been to lodge an application for 
annulment pursuant to Article 230 EC Treaty. However, the clearance decision has not been 
challenged so that it has become definitive. Also, and for the reasons set out by the 
Commission in its reply dated 24 April 2009 to the complainants which encompass also the 
petitioner AK Salzburg, the petitioners have not submitted elements which would have 
required a re-evaluation of the clearance decision. In particular, the petitioners have not 
claimed or substantiated that the conditions set out in Art 6(3)(a)of the EC Merger Regulation 
under which the Commission may revoke a decision are satisfied in the present case. 

In the absence of any requests for judicial review, the decision became definitive after the 
expiration of the relevant deadlines. Furthermore, the petitioners do not present new 
arguments which would shed any doubt on the legality of the merger clearance decision and 
which could justify a re-assessment. Therefore, the Commission considers that no new 
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investigation is warranted.


