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NOTICE TO MEMBERS

Subject: Petition 1680/2008 by Nieves Ibeas Vuelta (Spanish), on behalf of Chunta 
Aragonesista, on the diversion of flow from the river Ebro basin to the Ter 
and Llobregat rivers

1. Summary of petition

The petitioner complains that the Spanish Government, by Royal Decree-Law 3/2008 of 
21 April 2008, approved the construction of permanent flow diversion infrastructure between 
the Ebro and Ter-Llobregat river basins in order to relieve drought in Barcelona. 
Subsequently, the flow diversion in question was not implemented because there was 
abundant rainfall, but the royal decree was not repealed by the Government and could be 
implemented in future, in case of need, by decision of the Council of Ministers. The petitioner 
asks that the royal decree be repealed on the grounds that it is contrary to Water Framework 
Directive 2000/60/EC, that no environmental impact study was carried out, and that no public 
hearing was held. Not having been repealed, the decree in question remains part of Spanish 
legislation and, in the petitioner’s view, contravenes Community law. For all these reasons, 
she asks the Commission to take the necessary preventive measures.

2. Admissibility

Declared admissible on 26 March 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1 September 2009.

The petition

The petitioner claims that the following legislation has been breached:
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 Directive 85/337/EEC1, on the assessment of the effects of certain public and private 
projects on the environment, as amended by Directive 97/11/EC2;

 Directive 2000/60/EC3 establishing a framework for Community action in the field of 
water policy (Water Framework Directive, WFD).

The Commission's comments on the petition

Without discussing the substance of the arguments put forward by the petitioner, the 
Commission notes that the third final provision of Royal Decree-Law 3/2008 states the 
following:

“Third final provision. Validity.

This Royal Decree shall enter into force on the same day of its publication in the Official 
Journal and its provisions shall remain in force until either of the following circumstances 
apply: 
1. º The superseding of the extraordinary circumstances that motivated the adoption of this 
Royal Decree-Law;
2. º Thirty days after the entry into full operation of the desalination plant of the Barcelona 
Metropolitan Area.”

On the 6th June 2008 (Spanish Official Journal of 7th June 2008) the Spanish Council of 
Ministers adopted an agreement concluding the following:

“(…) The evolution of the hydrological situation in Catalonia during the month of May 
alleviates the emergency that justified the adoption of the exceptional measures on water 
supply for human consumption by the Royal Decree Law 3/2008 of 21 April.  The first of the 
two circumstances has occurred for the determination of the end of its validity as per the third
final provision. Being a circumstance that requires appreciation, and for the sake of legal 
certainty, the Council of Ministers formally declares the existence of the case referred to in 
paragraph 1 of the third final disposition of that Royal Decree-Law, and consequently, the 
definitive termination of its validity and the loss of the efficiency of its provisions.”

This makes it clear that the Royal Decree-Law 3/2008 has since then no legal effect. 
Moreover, the desalination plant of El Prat de Llobregat, which supplies water for human 
consumption to the Barcelona Metropolitan Area, has started operation in July 2009. 
Therefore, the second circumstance foreseen in the third final provision also concurs, 
reinforcing the permanent loss of legal effect of the Royal Decree-Law 3/2008.

The petitioner states that the transfer included in the Royal Decree-Law 3/2008 contravenes 
article 2.3 of Directive 85/337/EEC, as regards the obligation of Member States to inform the 
Commission, prior to granting consent to the project, of the reasons justifying the exemption 
granted. Indeed, the first additional provision of Royal Decree-Law 3/2008 exempts the 
                                               
1 O J L 175, 05.07.1985, p. 40.
2 OJ L 73, 14.03.1997, p. 5. 
3 OJ L 327, 22.12.2000, p. 1
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construction works to extend the Ebro transfer from Tarragona to the Barcelona area from the 
regular impact assessment procedure, establishing an alternative procedure. From the 
information available, however, there is no evidence that the Spanish authorities had granted 
consent for the project. 

The petitioner also argues that the Spanish authorities have breached article 24.2 of the Water 
Framework Directive (WFD). This provision obliges Member States to communicate to the 
Commission the texts of the main provisions of national law which they adopt in the field 
governed by this directive. The petitioner argues that this Royal Decree-Law constitutes a 
“main provision of national law” for the implementation of the WFD and hence it should have 
been reported to the Commission. Given the fact that the Royal Decree-Law 3/2008 has no 
longer legal effect, the Commission believes it is not appropriate to assess whether this claim 
could have been justified if the provisions were still in force.

Conclusions

In the light of the information available, there is no evidence that the requirements laid down 
in Directives 85/337/EEC as amended and 2000/60/EC are not being respected.


