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NOTICE TO MEMBERS

Subject: Petition 1770/2008 by Joseph Kiefer (Luxembourgish) on the delay in 
implementing in Luxembourg Council Directive 77/187/EEC on the 
approximation of the laws of the Member States relating to the safeguarding of 
employees’ rights in the event of transfers of undertakings, businesses or parts 
of businesses

1. Summary of petition

The petitioner points out that the delay in implementing in Luxembourg (1999 instead of 
1979) of Council Directive 77/187/EEC on the approximation of the laws of the Member 
States relating to the safeguarding of employees’ rights in the event of transfers of 
undertakings, businesses or parts of businesses has meant that he has been deprived of a 
supplementary pension for the period 1971-1983, when he worked for a German company 
based in Luxembourg. The petitioner stresses that if he had worked for the same company in 
Germany, he would not have had this problem. The petitioner has unsuccessfully brought his 
case before the Luxembourg courts, which dismissed his complaint about the delay in 
implementing the directive and he therefore calls on the European Parliament to ensure that 
justice is done.  

2. Admissibility

Declared admissible on 3 April 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1st September 2009.

‘The Commission's comments on the petition
Firstly, it is worth taking note that Article 3 (1) of the Directive sets out a general rule of 
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automatic transfer of contractual rights existing at the date of transfer. This provision states 
the following: "The transferor's rights and obligations arising from a contract of employment 
or from an employment relationship existing on the date of a transfer within the meaning of 
Article 1 (1) shall, by reason of such transfer, be transferred to the transferee."
However, there is an exception to the automatic transfer of contractual rights in paragraph 3, 
according to which "Paragraphs 1 and 2 shall not cover employees' rights to old-age, 
invalidity or survivors' benefits under supplementary company or inter-company pension 
schemes outside the statutory social security schemes in Member States.".
This exception is mitigated by the second subparagraph of Article 3 (3), which states that 
"Member States shall adopt the measures necessary to protect the interests of employees and 
of persons no longer employed in the transferor's business at the time of the transfer within 
the meaning of Article 1 (1) in respect of rights conferring on them immediate or prospective 
entitlement to old-age benefits, including survivors' benefits, under supplementary schemes 
referred to in the first subparagraph". 

It stems from the file submitted by the petitioner that, in accordance with the employment 
contract, at the time of his resignation in 1983 he lost the benefits of the supplementary 
pension granted by the employer. Therefore, when the EFG was later bought by the ELCO in 
1991 the petitioner no longer possessed rights conferring on him immediate or prospective 
entitlement to old-age benefits. Consequently, Article 3 (3) second subparagraph of the 
Directive was not applicable.

Similarly, the Cour d'Appel de Luxembourg seized in the case held that even if the 
Luxemburgish legislator had adopted the transposing provisions within the deadline 
prescribed that is before 5th March 1979, this would not have changed the situation of the 
petitioner who was the only one responsible for the loss of his right to the supplementary 
pension. 
It is important to note that in order to protect the supplementary pension rights of persons 
moving within the European Union the Council, adopted on 29 June 1998 Directive 
98/49/EC1 on safeguarding supplementary pension rights of employed and self-employed 
persons moving within the European Community.
Directive 98/49 has a very limited scope. Art. 4 of Directive 98/49/EC concerns the 
preservation of vested supplementary pension rights of those who leave the scheme and move 
to another Member State, provided that such preservation exists according to national 
legislation and/or practices for persons moving within the country. If such preservation does 
not exist at national level, as is the case in Luxembourg for KSB, this Article is irrelevant and 
does not apply if the person moves to another country and changes employer. In fact in certain 
Member States and for certain schemes, such as the book reserve schemes, and in certain 
sectors and companies the vesting periods for acquiring supplementary pension rights can be  
several years long. 

Conclusion

On the basis of the above elements, the Commission has not found evidence that demonstrate 
the existence of a generalised practice of Luxembourgish authorities in breach of Community 
                                               
1 OJ N° L 209 of 25.07.1998 p.46-49.
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law in the present case enabling to open an infringement procedure against Luxemburg for the 
incorrect application of the relevant provisions of Directive 77/187/EEC.

However, the Commission is sympathetic to the situation of the petitioner, recognising the 
differential treatment of workers in Luxembourg and the need to ensure effective 
consolidation of rights within internal funds for supplementary pensions. The Commission 
adopted a proposal for a Directive on the improvement of portability of supplementary 
pension rights1. It was precisely with the aim of ensuring that pension rights for workers are 
protected by setting minimum requirements for the establishment and preservation of 
supplementary pension rights. However, it has not yet proved possible to reach an agreement 
on the proposal within the Council and the European Parliament, and a final decision on its 
adoption has not yet been taken.’

                                               
1 COM(2005) 507 final of 20.10.2005.


