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NOTICE TO MEMBERS

Subject: Petition 1784/2008 by Mr Shina Memud (Nigerian, resident in Romania), on 
alleged breaches of the Directive 2004/38/EC on the right of citizens of the 
Union and their family members to move and reside freely within the territory 
of the Member States by United Kingdom

1. Summary of petition

The petitioner, a Nigerian national married to a Romanian citizen, maintains that the United 
Kingdom Embassy in Romania refused him, on two occasions, a visa to join his Romanian 
wife who works and studies in United Kingdom. According to the petitioner, in their first 
reply, the British authorities argued that he had not a Romanian residence card and therefore 
was unable to prove his intention to stay in Romania. The petitioner explained that he 
reapplied for visa after obtaining his Romanian residence card, but the visa was yet again 
refused as the British authorities estimated he could not provide sufficient proof of the 
genuine nature of his marriage. The petitioner, who maintains that his wife is pregnant and 
needs his urgent assistance, asks the European Parliament to investigate possible breaches of 
Directive 2004/38/EC by United Kingdom.

2. Admissibility

Declared admissible on 3 April 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1st September 2009.

‘The petitioner, a Nigerian national married to a Romanian national, complains that the UK 
authorities have violated his rights under Directive 2004/38/EC1 by refusing to issue him with 
                                               
1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on 
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an entry visa on the grounds of considering him as being party to a marriage of convenience 
and by not exempting him from the visa requirement.

As provided in Article 5(2) of Directive 2004/38/EC, Member States may, where the EU 
citizen exercises the right to move and reside freely in its territory, require the family member 
who is a national of a third country to have an entry visa. As confirmed by the Court of 
Justice1, such family members have not only the right to enter the territory of the Member 
State but also to obtain an entry visa for that purpose.

As the right to be issued with an entry visa under the Directive is derived from the family ties 
only, the host Member State may require family members applying for an entry visa to 
present their valid passport and a proof of family ties. No other documents, such as a proof of 
accommodation, sufficient resources, an invitation letter or return ticket, can be requested.
This does not prevent Member States from investigating if there are reasonable doubts that the 
third country family member concerned may be party to a marriage of convenience, as 
provided in Article 35 of the Directive. The requirement of the UK authorities that he presents
evidence of the communication between him and his spouse before the marriage is not in 
itself contrary to Community law.

Article 5(2) of the Directive exempts family members from the visa requirement if they 
posses a valid residence card issued under Article 10 of the Directive. Such residence cards, 
however, are issued to family members of those EU citizens who have exercised his or her 
right of free movement and moved to a Member State other than that of their nationality. The 
petitioner does not hold such a residence card as his residence card was issued under the 
national Romanian legislation concerning family reunification with own nationals.

The Commission has received the petitioner's complaint directly and provided him with its 
analysis in the light of applicable Community law on 10 December 2008 and on 23 February 
2009. The replies concluded that given the absence of any violation of applicable Community 
legislation, the Commission lacks the competence to intervene or pursue his complaint 
further.’

                                                                                                                                                  
the right of citizens of the Union and their family members to move and reside freely 
within the territory of the Member States, OJ L 158 of 30 April 2004, p. 77

1 See, inter alia, judgment of the Court of 31 January 2006 in case C-503/03 Commission v 
Spain (Rec. 2006, p. I-1097)


