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Subject: Petition 0026/2009 by Bojan Navonik (Slovene) concerning problems with his 
unemployment benefits in Austria

1. Summary of petition

The petitioner, a Slovene national resident in Slovenia, has been working in Austria since 
1991. In 2008, he began to receive unemployment benefits since his employer no longer had 
sufficient work for him. Following an amendment to Austrian legislation in November 2008 
those working in Austria, but not permanently resident there, are, according to the petitioner, 
no longer entitled to unemployment benefits. He indicates that for all the years he has worked 
in Austria he has consistently paid Austrian tax and contributions and argues that he is not 
being accorded equal treatment as an EU citizen. He also points out that, if he is reinstated by 
his employer and subsequently falls ill, he will be in a less favourable position than that of 
Austrian workers, since he will receive no reimbursement for medical expenses. The 
petitioner is seeking an investigation by the European Parliament to establish whether 
Austrian legislation is in accordance with European law in this area.

2. Admissibility

Declared admissible on 21 April 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1 September 2009.

The petitioner who is a Slovenian national and lives in Slovenia has worked in Austria since 
1991. At the end of 2008 he became unemployed and claimed his unemployment benefits in 
Austria. However, his claim was rejected for the reason that he does not reside in Austria. The 
petitioner complains that the application of the residence clause is discriminatory and against 
Community law. 
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The Commission has received from the petitioner further information concerning his situation 
during his last employment in Austria. From the information provided, it appears that the 
petitioner actually resided in Slovenia and commuted every day to Austria to his employment.

Therefore, he is to be considered as a "frontier worker" under Article 1(b) of Regulation 
1408/71. In case of unemployment, Regulation 1408/71 sets up a special rule for frontier 
workers in Article 71(1)(a)(ii) which stipulates that "a frontier worker who is wholly 
unemployed shall receive benefits in accordance with the provisions of the legislation of the 
Member State in whose territory he resides as though he had been subject to that legislation 
while last employed; these benefits shall be provided by the institution of the place of
residence at its own expense".

A frontier worker therefore under Regulation 1408/71 has to claim unemployment benefits 
always in his State of residence. This means that the petitioner can only claim unemployment 
benefits in Slovenia as though he had been subject to its legislation while last employed. The 
Austrian institution is not obliged to provide unemployment benefits in this case. However, 
the Slovenian institution has to base the calculation of unemployment benefits for the 
petitioner on the wages he actually received in his last employment in Austria.

This special regime for frontier workers was confirmed by the European Court of Justice in 
Case 67/79 Fellinger [1980] ECR 535 and others.

Similarly, the unemployed frontier worker receives from his State of residence also sickness 
benefits – see in this respect Article 25(2) of Regulation 1408/71. 

Conclusion

In the light of the above, there does not seem to be any infringement of Community law in the 
petitioner's case as his social security benefits in question should be, in accordance with 
Regulation 1408/71, provided by his State of residence (Slovenia).


