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NOTICE TO MEMBERS

Subject: Petition 0137/2009 by Jürgen Gose  (German), on the smoking ban in 
hotels and catering establishments

1. Summary of petition

The petitioner expresses concern regarding compliance with the ban on smoking in hotels and 
catering establishments in Germany, in particular Bavaria. He indicates that compliance with 
the rule regarding separate smoking areas is possible in only very few cases since, in most 
establishments, the rooms are directly connected. He also refers to shortcomings in the 
monitoring and control of the ban and calls on the EU to make firm representations to the 
Member States regarding the protection of non-smokers.

2. Admissibility

Declared admissible on 14 May 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1 September 2009.

Contrary to what the petition suggests, there is at the moment no EU legislation that would 
oblige Member States to adopt and implement comprehensive smoke-free regulations. Apart 
from existing legislation in the field of health and safety at work, the efforts of the 
Commission concentrate on raising awareness with regard to the risks of environmental 
smoke and encouraging Member States action. The Commission has consistently favoured 
comprehensive smoke-free laws without exemptions as the only means to provide full 
protection from the risks of environmental tobacco smoke and a solution that is also the 
cheapest and the easiest to enforce.

In January 2007 the Commission published a Green Paper "Towards a Europe free from 
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tobacco smoke: policy options at EU level"1 and launched a broad public consultation on the 
best way to promote smoke-free environments in the EU.  The outcome of the consultation 
showed a wide public support for comprehensive smoke-free policies and for further EU 
action in this area. This orientation was fully supported by the European Parliament in its 
subsequent Resolution.

The Commission, on 30 June 2009, adopted a proposal for a Council Recommendation on 
smoke-free environments in order to further assist and support national efforts to better 
protect citizens from the risks of tobacco smoke. 

In addition, on 19 December 2008, the Commission launched the first stage of consultations 
with the EU employers' and employees' organisations on the need for additional measures, 
either legislative or non-legislative, to protect workers from the risk of tobacco exposure in 
the workplace. Possible action in this field will be considered by the next Commission. As 
stated above, it should be stressed that several EU directives already exist in the area of health 
and safety at work. The Framework Directive 89/391/EEC covers all risks for workers and, in 
addition, a number of so-called "individual" directives set out minimum requirements for 
certain specific risks which also contain provisions that protect workers from environmental 
tobacco smoke (e.g. Directives 89/654/EEC (workplaces), 92/57/EEC (construction sites), 
92/91/EEC and 92/104/EEC (both on the mineral extracting industries), 2004/37 (carcinogens 
and mutagens), 83/477/EEC (asbestos), 92/85/EEC (pregnant workers)). According to the 
Treaty, the Member States are allowed to introduce more stringent measures than those 
foreseen in the Directives.

At international level, the WHO Framework Convention on Tobacco Control (FCTC) obliges 
all Parties to provide protection from exposure to tobacco smoke in all enclosed public places, 
workplaces and public transport. The second Conference of the Parties to the Convention in 
July 2007 adopted guidelines on smoke-free environments formulating the "golden standard" 
that every government should aim to achieve.2

The petition refers in large parts to deficiencies in the enforcement of the existing smoke-free 
provisions in particular in Bavaria. The Commission encourages strict application of national 
legislation in this area by the competent national authorities, in line with the FCTC guidelines.

The Commission considers that the issue raised in the Petition is important since consistent 
enforcement of existing rules is essential to a successful tobacco control policy. However, the 
petition does not contain any element which would suggest contradiction with existing 
Community law. 

                                               
1
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/gp_smoke_en.pdf
2 http://www.who.int/gb/fctc/PDF/cop2/FCTC_COP2_7-en.pdf


