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NOTICE TO MEMBERS

Subject: Petition 0261/2009 by Mr Callisto Genco (Luxembourgish) on alleged 
breaches of the European legislation on access to information by 
Luxembourg in connection with the installation of a satellite dish 

1. Summary of petition

The petitioner believes that Luxembourg is breaching European legislation and the case law 
established by the European Court of Justice and of the European Court of Human Rights on 
access to information, as this area is not properly regulated. The petitioner maintains that this 
lack of regulation, combined with co-ownership regulations, places numerous constraints on 
anyone wanting to install a satellite dish, making it virtually impossible. The petitioner has
lodged a complaint before the local court and contacted the European Commission on this 
matter. He is seeking information about the possibility of having Luxembourg pass legislation 
on access to information and is asking the European Parliament to look into this case.

2. Admissibility

Declared admissible on 27 May 2009.  Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1 September 2009.
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The petition

The petitioner wants to receive television channels broadcast by satellite but cannot install a 
satellite dish outside his flat because of co-ownership regulations. The dish could be installed 
on the balcony (inside the flat but unfavourably positioned) and installation of any exterior 
cables or aerials on the roof must be approved by a virtually unachievable majority of co-
owners (3/4).

Commission’s comments on the petition 
The Commission set out private individuals' right to satellite dishes in the internal market in 
its communication of 27 June 2001 on the application of the general principles of free 
movement of goods and services - Articles 28 and 49 EC - concerning the use of satellite 
dishes.1

This right is derived both from the principle of freedom of expression as laid down in Article 
10 of the European Convention on Human Rights, i.e. broadcasting and receiving 
information, and from the principle of free movement and reception of services and radio and 
television broadcasts in the EC, as laid down in Article 49 of the EC Treaty.

Therefore, the Court of Human Rights in Strasbourg acknowledged in the Autronic judgment 
of 22 May 19902 that receiving television broadcasts by satellite was covered by the right to 
freedom of expression, as laid down in Article 10 of the European Convention on Human 
Rights, a right that includes the freedom to hold opinions and to receive or impart information 
and ideas without interference by public authority and regardless of borders. 
For its part, the European Court of Justice decided in the De Coster ruling of 29 November 
20013 that restricting the installation of satellite dishes constituted a hindrance to free 
reception of radio and television broadcast services, and that the justification for such 
restrictions had to be assessed with regard to Article 49 of the EC Treaty. In this context, the 
Court has consistently held that any measure restricting the free provision of services can only 
be justified as long as it is applied in a non-discriminatory way and serves overriding 
requirements relating to the co-ownership rules governing, and insofar as taking such a 
measure is necessary to ensure that the intended judgement of 15 January 2002, Commission 
v. Italy, is achieved and does not go beyond what is necessary to achieve that objective  (Case 
C-439/99, paragraph 23). 
However, the Commission must stress that Article 226 of the EC Treaty limits its own 
authority as guardian of the treaty and that it can only take action against Member States
which fail to fulfil the obligations which the Treaty imposes on them. Indeed, according to the 
Commission's information, it appears that the problems experienced by the petitioner in 
installing a satellite dish do not arise from a regulation in the strict sense of the term, but, 
rather, from the co-ownership rules governing the building in which he resides.
It is therefore for the national courts, with primary responsibility for applying Community 
law, to examine the facts of the case in the light of the principles laid down by the European 

                                               
1 COM(2001)0351 Final.
2 Case Autonic AG v Switzterland, application no 12726/87.
3 Case C-17/00.
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Court of Justice, as the Commission pointed out in its above-mentioned communication.  
The Court of Justice, in accordance with consistent case-law on free movement of services (as 
provided for in Article 49 of the EC Treaty) does not therefore make any distinction on 
grounds of the origin of obstacles to be overcome and states that, on the contrary, prohibiting 
the restriction of this fundamental freedom is necessary not only with regard to action taken 
by public authorities, but also to other kinds of rules which seek to regulate the provision of 
services. The Court has thus ruled that the elimination of obstacles to the free movement of 
services, a key objective of the EC, would be jeopardised unless all barriers were abolished: 
both government-created barriers and also those created by associations or bodies which 
exercise their legal autonomy and are not governed by public law (see, inter alia, the 
judgments of 12 December 1974, Walrave, 36/74,  9 June 1977, van Ameyde, 90/76,  14 July 
1976, Donà, C-13/76, 15 December 1995, Bosman, C-415/93, and 13 April 2000, Lehtonen, 
C-176/96, etc.).
Therefore, in the context of residential buildings, the individual right to install a satellite dish 
must be exercised in compliance with information and consultation arrangements specific to 
apartment blocks, for example, and should be assessed on a case-by-case basis. Nonetheless, 
the exercise of this right should not be hindered by overly burdensome installation and 
operating rules which would restrict an individual's scope for receiving all the programmes of 
his choice; even less should it be hindered by a blanket ban or an unsubstantial refusal, or 
opposed on aesthetic grounds.

It should be stressed that a blanket and total ban would be difficult to reconcile with the above 
rules, in that it could completely annul the fundamental right of expression and free reception 
of information and services. While it is possible to impose rules to limit the impact on a 
building, the possibility of using a dish must be maintained, without imposing excessively
burdensome conditions on the building or on the relevant party. Because of all of these 
factors, therefore, there needs to be a case-by-case assessment that takes into account all the 
facts.

Conclusion
The Commission cannot intervene in this case owing to the constraints imposed by Article 
226 of the EC Treaty. It stresses that the rules detailed above are very much dependent on the 
circumstances of individual cases and these rules can, where appropriate, be interpreted by 
national courts. 


