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NOTICE TO MEMBERS

Subject: Petition 0281/2009 by Gordon Edwin Hall (British), on a problem with the 
British Inland Revenue authorities

1. Summary of petition

The petitioner, who has investments in various countries in Europe, indicates that he pays tax 
on his worldwide sources of revenue in Germany, where he is resident. However, the British 
Inland Revenue authorities each year send him a tax returns form in respect of his British 
income. The petitioner indicates that, as a result, he is paying dual taxation on the same 
income. He argues that, if he is required to complete tax assessment documents in each 
country in which he has assets, he is effectively being forced to transfer all his assets to one 
country and that this also constitutes an infringement of the right to free internal market 
competition in the European financial services sector. He considers that it should be sufficient 
to submit a tax return at his official place of residence and include information regarding taxes 
paid in other countries.

2. Admissibility

Declared admissible on 12 June 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1st September 2009.

‘As a matter of principle, if income is earned in more than one jurisdiction or where income is 
earned in a State other than the State of tax residence, the two States concerned normally 
share the taxing right, based on a bilateral convention for the avoidance of double taxation 
(DTC). Where such an agreement is in place, no juridical double taxation should occur, 
meaning that a taxpayer should not be taxed on the same income more than once. This is 
achieved through the relief mechanism (i.e. exemption of foreign-sourced income or foreign 
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tax credit) operated by the State of residence.

As there are no harmonised rules on the taxation of investment income at the European level, 
this is a matter dealt with by the Member States in their national law. Under current 
Community law, the Member States are competent to determine the criteria for allocating the 
powers of taxation between themselves. This includes the conclusion of DTCs. In exercising 
this competence, however, the Member States have to respect their obligations under the EC 
Treaty, which implies that, when it comes to the exercise of the right to free movement in the 
internal market, they are not allowed to discriminate on the basis of nationality or apply 
unjustified restrictions. It follows that each Member State determines its taxing right 
individually.

It is generally a matter for national Courts rather than the Community institutions to interpret 
DTCs for the purpose of determining the respective taxing rights of the States concerned in 
disputes between taxpayers and national administrations.

However, it would appear on the basis of the documents submitted by the petitioner that the 
double taxation claimed by the petitioner could easily be eliminated. The petitioner has 
submitted a copy of a form which he received from the UK authorities. The form seems to be 
used for the purposes of a refund of taxes that were collected from sources exempted under a 
DTC. 

Article VII (1) of the Germany-UK DTC provides for exclusive residence taxation of interest 
derived by a resident of a contracting state from sources in the territory of the other 
contracting state1. As the petitioner is resident for tax purposes in Germany, the taxing right 
in respect of his UK interest income is attributed to Germany. The form submitted by the 
petitioner seems to enable the refund of taxes withheld by a UK paying agent (i.e. a bank or 
other financial institution), and should be completed by the German competent authority in 
order to confirm that the petitioner is indeed resident for tax purposes in Germany. Then it 
should be sent back to the UK authorities, who are competent to refund the tax previously 
withheld in the UK

In the light of the above, it is suggested that the petitioner is invited to contact the competent 
authority of Germany (where he is resident) in order to complete the form. This may enable 
the refund of tax withheld by the UK payer of the interest, as the relief at source was not 
automatic.’

                                               
1 Article VII (1) 
Any interest or royalty, derived from sources within one of the territories by a resident of the other territory who 
is subject to tax in that other territory in respect thereof, shall be subjected to tax only in that other territory.


