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Subject: Petition 0383/2009 by Ralf Berkemeyer (German), concerning the implementation 
of the 'Architects' Directive (85/384/EEC) in Germany

1. Summary of petition

The petitioner, who studied architecture and worked for 19 years as an architect in Germany, 
indicates that, having gone to Spain in 1988, he obtained recognition as an architect in 2003. 
Having been given a contract in Germany in 2007, he made a (pro forma) application for 
permission to work as a foreign architect there. His application was rejected on the grounds 
that, as a German national, he was required to register as a member of the Chamber of 
Architects. The petitioner refused, referring to the body of case law established by the 
European Court of Justice and the directive concerning the mutual recognition of 
qualifications in architecture. The German judge ruled that the directive was not applicable to 
him since he was a German national and had studied in Germany. The petitioner stated that he 
was registered in another Member State, where he was established and paid taxes. If he had 
been a Spanish national, in the judge's view there would have been no problem. The petitioner 
takes the view that this is discrimination in favour of foreign nationals. Following this 
reasoning, a foreign national has (in the petitioner's view) more rights than a national of the 
Member State of establishment. He argues that the directive has been wrongly interpreted.

2. Admissibility

Declared admissible on 23 June 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 1 September 2009.
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The petitioner, an architect who trained in Germany and was registered with the Baden-
Württemberg Chamber of Commerce for 19 years, went to Spain in 1998 where his 
qualifications were recognised and where he registered with the Las Palmas Chamber of 
Architects in 2003. Having been awarded a contract by a German developer in 2007, he 
returned to Germany whilst retaining his Spanish domicile and tax identification number.

In Germany he sought pro forma registration with the North Rhine-Westphalian Chamber of 
Architects, which rejected his application, however, asserting that he was required to register 
in the same way as any other German citizen. Furthermore, the German competition 
authorities refused him permission to refer to himself as an architect in Germany. Discussions 
with the Chamber of Commerce and proceedings at first instance and before the Münster 
Appeal Court were all unsuccessful, since all these bodies took the view that Directive 
2005/36/EC on the recognition of professional qualifications1 was inapplicable in this case. 
The petitioner refused to follow the standard procedure for registration with the Chamber,
referring to the body of case law established by the European Court of Justice and Directive 
2005/36/EC. He takes the view that the German authorities are guilty of inverse 
discrimination against him.

While this is not clearly stated by the petitioner, it emerges that he was seeking to provide his 
services in Germany.

Recognition of professional qualifications between Member States is governed by Directive 
2005/36/EC.

Title II of Directive 2005/36/EC contains a number of specific provisions (Articles 5 to 9) 
concerning the temporary and occasional provision of services in another Member State. In 
particular, Article 5(1)(a) of the directive states that Member States shall not restrict for any 
reason relating to professional qualifications the free provision of services in another Member 
State if the service provider is legally established in a Member State for the purpose of 
pursuing the same profession there (provided that the profession is regulated in both the 
Member State of origin and the host Member State). Architecture is a regulated profession in 
both Spain and Germany.

The fact that the petitioner is a national of the host Member State is not an obstacle to the 
provision of services. In fact, the only condition stipulated under Directive 2005/36/EC is that 
the service provider must be legally established in a Member State. The petitioner is 
registered with the Las Palmas Chamber of Architects in Spain, where he has retained his 
domicile and tax identification number.

The petitioner would therefore appear to fulfil the conditions necessary to be considered as 
legally established in Spain and hence entitled to provide services in Germany. Under Article 
6 of the directive, the German authorities are required to exempt him from the requirements 
relating to authorisation registration, or membership of a professional organisation. The most 
they may require is automatic temporary registration or pro forma membership of a 
professional organisation. For architects, Member States may require that, where the service 

                                               
1 Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the recognition 
of professional qualifications, OJ L 255, 30.9.2005, p. 22-142.



CM\791132EN.doc 3/3 PE428.119v02-00

EN

provider first moves from one Member State to another, he shall inform the competent 
authority in the host Member State in a written declaration to be made in advance.

Finally, concerning the use of the professional title 'architect' when providing services in 
Germany, Article 7(3) of the directive states that the service shall be provided under the 
professional title of the Member State of establishment. The petitioner is therefore entitled to 
use his professional title and refer to himself as an architect.

In view of this, the Commission therefore takes the view that the mere fact of the petitioner 
being a national of the host Member State does not in itself prevent him from availing himself 
of the fundamental freedom to provide services as guaranteed under Article 49 of the EC 
Treaty. Furthermore, under CJEC case law1, national legislation which places certain 
nationals of the Member State concerned at a disadvantage simply because they have 
exercised their freedom to move and reside in another Member State constitutes a restriction 
on fundamental freedoms.

In view of the information contained in the petition and the arguments set out above, the 
Commission takes the view that the provisions of Directive 2005/36/EC are applicable to the 
petitioner and should be complied with by the German authorities.

                                               
1 CJEC, judgment of 23 October 2007, C-11/06, Morgan, points 25-26.


