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NOTICE TO MEMBERS

Subject: Petition 0846/2006 by Tomasz Grzybkowski  (Polish), on behalf of 'the 
Adwokacka Spolka Partnerska Grzybkowski & Gusek' firm of lawyers, 
on the incompatibility of Polish environmental laws with EU legislation

1. Summary of petition

The petitioner argues that the Polish environmental law of 27 April 2001 is incompatible with 
EU legislation in this area, referring in particular to Council Directive 85/337/EEC on the 
assessment of the effects of certain public and private projects on the environment and 
Council Directive 96/61/EC concerning integrated pollution prevention and control. The 
petitioner also indicates that the Polish environmental law infringes the provisions of the 
Aarhus Convention on access to information, public participation in decision-making and 
access to justice in environmental matters. He is accordingly seeking action by the European 
Parliament to ensure that Polish environmental legislation is brought into line with the 
principles contained in the relevant EU instruments.

2. Admissibility

Declared admissible on 12 March 2007. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 21 September 2007.

I.    The Petition

The petitioner, a Polish lawyer, has submitted a complaint regarding the non-conformity of 
Polish environmental legal provisions (namely Article 46(6) and Article 185(2) of Polish 
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Environmental Law) with EC environmental legislation, most importantly with Article 10a of the 
Directive 85/337/EEC as amended by Directives 97/11/EC and 2003/35/EC (the EIA Directive) 
and Article 15a of the Directive 96/61/EC (the IPPC Directive). In addition, the petitioner claims 
that Polish legal provisions infringe upon the Aarhus Convention on access to information, 
public participation in decision-making and access to justice in environmental matters. The 
petitioner takes the view that Polish law, with regard to access to the court review procedure, is 
too restrictive and unduly limits access to the independent judicial review of ecological 
organisations. This results from Polish legal provisions enshrined in the Environmental 
Protection Law (“ELP”) (ustawa Prawo Ochrony Srodowiska of 27 April 2001 with 
amendments) regulating public participation with regard to projects, which might have a 
significant effect on the environment. More specifically, under Articles 46(a) and 185(2) of the 
ELP, the applicability of Article 31 of the Polish Code of Administrative Procedure (“CAP”), 
which regulates the participation of non-governmental organisations in administrative 
procedures, is excluded with regard to ecological organisations. Consequently, Articles 46(a) and 
185(2) of the ELP in conjunction with Article 50 of the Law on Administrative Court 
Proceedings of 2002 ("LACP”), which clarifies that a public organisation is entitled to initiate 
a proceeding before the courts within its statutory activities and in cases concerning the legal 
interests of other people only if it was party to the administrative proceedings, unduly limits 
the access of ecological organisations to the Polish judicial review system. 

II. The Commission’s comments on the petition

The EIA Directive

Article 10a of the EIA Directive stipulates that “Member States shall ensure that, in accordance 
with the relevant national legal system, members of the public concerned having a sufficient 
interest, or alternatively, maintaining the impairment of a right, where administrative 
procedural law of a Member State requires this as a precondition, have access to a review 
procedure before a court of law or another independent and impartial body established by law 
to challenge the substantive or procedural legality of decisions, acts or omissions subject to 
the public participation provisions of this directive. Member States shall determine at what 
stage the decisions, acts or omissions may be challenged.” The directive also makes it clear 
that even though what constitutes a sufficient interest and impairment of a right shall be 
determined by the Member States, consistently with the objective of giving the public 
concerned wide access to justice, however, the interest of any non-governmental organisation 
meeting the requirements referred to in Article 1(2), shall be deemed sufficient for the 
purpose of the Article. 

The IPPC Directive

Article 15a of the IPPC Directive stipulates that “Member States shall ensure that, in 
accordance with the relevant national legal system, members of the public concerned: having 
a sufficient interest, or alternatively, maintaining the impairment of a right, where 
administrative procedural law of a Member State requires this as a precondition have access 
to a review procedure before a court of law or another independent and impartial body 
established by law to challenge the substantive or procedural legality of decisions, acts or 
omissions subject to the public participation provisions of this directive. Member States shall 
determine at what stage the decisions, acts or omissions may be challenged.” Similarly as in 
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the case of the EIA Directive, the IPPC directive leaves it up to a Member State to determine 
what constitutes a sufficient interest and impairment of a right, consistently with the objective 
of giving the public concerned wide access to justice. However the directive stipulates clearly 
that “To this end, the interest of any non-governmental organisation meeting the requirements 
referred to in Article 2(14) shall be deemed sufficient for the purpose of subparagraph (a) of 
this Article. Such organisations shall also be deemed to have rights capable of being impaired 
for the purpose of subparagraph (b) of this Article.” 

Aarhus Convention

The Convention on access to information, public participation in decision making and access to 
justice in environmental matters (Aarhus convention) is an instrument of international law. The 
Aarhus Convention was approved, on behalf of the European Community, according to 
procedures set out in Article 300 of the TEC. It shall be binding on the institutions of the 
Community and on Member States. A review of compliance with the provisions of the Aarhus 
Convention is set out in Article 15 thereof. According to this article, the Meeting of the Parties to 
the Convention shall establish, on a consensus basis, optional arrangements of a non-
confrontational, non-judicial and consultative nature for reviewing compliance with the 
provisions of this Convention. Compliance with the Convention is the responsibility of the 
Party to the Convention. According to Article 226, the Commission acts when it considers that 
a Member State has failed to fulfil an obligation under the Treaty. It can act only through the 
provisions of Community law covering the implementation of obligations arising from the 
Convention.

III. Conclusions

The Commission is aware of the issue raised by the petitioner. The Commission addressed a 
letter of formal notice to Poland on 4th July 2006. The letter refers to various non-conformity 
issues of Polish legal provisions with the requirements of the EIA Directive, including the 
non-conformity with Article 10a of the directive on access to a review procedure before a 
court of law of another independent and impartial body. Having found the response of the 
Polish authorities unsatisfactory, the Commission has also included the issue in the reasoned 
opinion addressed to Poland on 29 June 2007. Poland has two months to respond.

With regard to the IPPC Directive, there is no infringement procedure open against Poland. 
The Commission intends to investigate the case further.

4. Further commission reply, received on 17 July 2008.

EIA Directive 

The Polish authorities agreed with the majority of the Commission's allegations presented in 
the Reasoned Opinion of 29 June 2007, including those concerning non-conformity with 
Article 10a of the directive. Subsequently, they provided amendments to the Polish law to 
ensure compliance with the EIA Directive, submitting to the Commission a draft legislation 
aimed at full transposition of the directive's requirements. The latest version of the draft 
foresees wider access to a judicial review procedure than the law currently in force and seeks 
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to address allegations with regard to Article 10a of the directive. However, some 
insufficiencies still remain to be resolved. They will be subject of bilateral discussions 
between the Commission and the Polish authorities in the near future.    

IPPC Directive 

An assessment of the conformity of Polish law with the obligations of the IPPC Directive is 
currently underway. Once this assessment is complete, the decision as to the next appropriate 
step, including the possibility of commencing a legal infringement process, will be taken.  

The Aarhus Convention 

The procedures referred to above aim to ensure that Polish law will be in compliance, not only 
with the relevant directives, but also with the provisions of the Aarhus Convention as 
implemented at Community level.

5. Further commission reply, received on 25 September 2009.

EIA Directive 

As indicated in the previous communication, the Polish authorities agreed with the majority of 
the Commission's allegations presented in the Reasoned Opinion of 29 June 2007, including 
those concerning the non-conformity of national legislation with Article 10a of the EIA 
directive1. Subsequently, a new Act on the access to environmental information and 
environment protection, public participation in environment protection and environmental 
impact assessment (DZ.U.  2008, nr 199, poz 1227) was adopted on 3 October 2008 by the 
Polish parliament. The new law provides for wider access to judicial review procedures and 
has been assessed as addressing the Commission's concerns regarding non-compliance with 
Article 10a of the directive. The Act entered in force on 15 November 2008. 

IPPC Directive 

The new Act referred to above also amended Article 185 of the Environmental Protection 
Law, assessed by the Commission as non complaint with Article 15a of the directive. The 
provisions now in force correctly transpose the requirements of Article 15a of the directive.  

                                               
1 OJ L 156, 25.06.2003, p.17


