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NOTICE TO MEMBERS

Subject: Petition 0672/2007 by Lothar Petter (Austrian), on behalf of the Action 
Committee against the Projected New Winter Sports Developments in 
Mellau and Damüls in Vorarlberg (Austria), with 26 signatures, on 
projected ski lifts and cableways in the Mellau and Damüls area

1. Summary of petition

The petitioner expresses concern regarding the ski lifts and cableways projected in connection 
with the linking up of the Mellau and Damüls winter sports areas, for which approval has 
been given. He maintains that no environmental impact survey has been carried out in respect
of the project and that this runs counter to the Alpine Convention Protocol on Soil Protection. 
He also maintains that the project will have disastrous effects on the habitats of wild birds and 
mammals and that three important biotopes will be destroyed. He is accordingly seeking 
action by the European Parliament to prevent the destruction of this unique wildlife area.

2. Admissibility

Declared admissible on 4 December 2007. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 17 July 2008.

The mountain areas of the "Bregenzer Wald" (forest area of Bregenz), belonging to the 
communes of Mellau and Damüls in the Austrian Federal State of Vorarlberg, have been well 
known for a long time for tourism and their winter sport facilities. 

In order to maintain and further develop the attractiveness of these areas for winter tourism, 
especially as regards Mellau, which is experiencing a downward trend in visiting tourists, the 
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two lift-operator companies of Mellau and Damüls agreed to co-operate, inter alia, by 
connecting   their separate ski areas around the mountain "Mittagsspitze" with an extension of 
the lift systems leading to higher-up mountain regions. Furthermore, a series of other 
measures have been, or will be, undertaken to improve the conditions for winter sport tourism 
in this area, for example: works for storing water needed for "artificial snowing" (new lakes 
as reservoirs); associated installations; physical improvements of existing ski slopes and the 
development of new ones.

In the first construction phase, two1 of the planned four lifts have already been put into 
operation during the 2007/2008 winter season. In the absence of an officially agreed and 
binding development concept for the area (in 2006, the old tourism concept of 1992 - which 
discouraged the extension of ski areas - was under revision), the lift operators applied directly 
for development consents for the foreseen lift and ski slopes. In order to remain consistent 
with the 1992 concept guidelines, the authorities evoked an overriding economic interest in 
order to accept the planned area extensions.

The lift companies based their investment plans on a development study commissioned in 
2003. This development study (Bregenzerwald study) considered the package of measures to 
improve the wider region's attractiveness as one major project, composed of several sub-
projects such as the extension and modernisation of the infrastructure of ski-areas, or 
improved facilities for summer tourism. In order to avoid further ad-hoc extensions or 
development initiatives by individual investors, the study called for an integrated overall 
development concept in order to fix in a transparent way the time frame and the subjects of 
further developments2. This proposal was only taken up in the new tourism development 
concept of 20073. 

The development consent for the lifts was granted on 24th February 2006 and contains many 
conditions which aim to minimise the significant environmental impacts of this project. These 
conditions comprise, inter alia, an independent ecological monitoring of the works as well as 
of the payment of € 1,1 million to the Vorarlberg Nature protection fund in lieu of 
compensation measures. This amount is said to be one of the highest compensation amounts 
ever paid in the Land Vorarlberg.

The lift/ski slopes project was approved in the context of a procedure which included a 
number of impact studies, for example on "nature and landscape protection" and "biology of 
wild biotopes". These studies conclude that parts of project will "massively" impair the 
interests of nature and landscape and have substantial or partly "grave" encroachments4.

                                               
1 Ski-lift "Hohe Wacht"( at 2.000m)  and  "Elsenkopf"(at 1.850m).
2 cf. chapter 6.1 of Bregenzerwald Study, "Natur- und Landschaftsschutz und Ausbau der Schigebiete" 
(Protection of nature and landscape and extension of ski area).
3 As regards the development of new ski-areas, the tourism development concept [2007] refers to the limits of 
carrying capacities and calls for an as comprehensive as possible assessment of impacts. Such an assessment 
shall include improvements of the ski lifts and slopes , the density of populations, impacts on traffic, nature and 
environment, parking areas as well as catering and hotel facilities. The development concept of the promoter and 
the thereto attached report shall form the basis for such assessments.

4 Development consent by regional authority of Bregenz (Bezirkshauptmannschaft Bregenz), Decision of 
24/02/2006, pages 56-57.
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Since the project's "EIA-relevant" surfaces add up in total to exactly 18.4298 m2, the project 
remains under the 20 ha threshold value laid down in the Austrian EIA law of 2002 for ski lift 
developments.1 Therefore, the authorities concluded that the project was not subject to an 
environmental impact assessment (EIA).

In response to legal opposition formulated by the "environmental attorney" (ombudsman) of 
the Vorarlberg government, the administration as well as the administrative court confirmed 
the position of the project's non-eligibility for an EIA. 

Reports suggest that the numbers of tourists have already started to increase and that 
additional infrastructure investments such as the extension of hotels and other facilities are 
being planned. 

Environmental Impact Assessment 2

The petitioners express their concern regarding the planned installation – without an 
environmental impact assessment (EIA) - of these four new ski lifts in the context of the 
approved connection of the ski areas of Damüls and Mellau. According to the petitioners, the 
data calculated for the areas affected by the project had been incomplete in order to avoid an 
EIA.

In their opinion, the threshold of 20 ha for this type of projects, set by the Austrian 
Environmental Impact Assessment law (UVP-G), would have been greatly exceeded, had 
other works, such as the construction of an impounding reservoir and associated installations 
(water to be used for artificial snow-generating plants), parking areas and others, undertaken 
during the last five years, been duly taken into account. Therefore, they claim that the project 
should have been subject to an EIA.

The competent national authorities responsible for the development consents maintain that the 
total project area for the foreseen ski-lifts remains in any case under the 20ha threshold and, 
therefore, an EIA is not needed. In view of this, the petitioners ask for a review of the EIA 
procedure undertaken.

Alpine Convention - non-respect of the Protocol on Soil Conservation

The petitioners claim that essential stipulations of EC legislation, in particular of the Protocol 
on Soil Conservation of the Alpine Convention, have not been sufficiently taken into 
consideration. The petitioners are of the opinion that the area of the development project is 
not stable and that, therefore, no authorisation should have been given for the "construction 
and levelling" of ski runs. Based on the assessment of their geological expert, the regional 
authorities claim that the prevailing geological conditions are basically stable and that the 
areas are thereby sufficiently appropriate for the foreseen development. 

                                               
1 Annex I Z 12 col.1 (b) of Austria's EIA law 2002.
2 (Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the 
environment as amended by Directives 97/11/EC and 2003/35/EC). 
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The petitioners request that an independent expertise is undertaken and that the level of 
decision competence is reviewed.   

Complementary designation as a Natura 2000 protected area

Finally, the petitioners - by referring to the ecological study undertaken by the administration 
- summarise the unfavourable impacts of the lift installations on wild life and state that they 
are considering asking for the designation of the areas concerned as an additional Natura 2000 
area.

Based on the information made available, the Commission is of the opinion that the project 
could have significant effects on the environment, and, in that case, it should have been 
subject to an assessment with regard to its effects in accordance with Article 2 (1) of the EIA 
Directive. 

Specific comments on the use of thresholds as well as on the understanding of the term 
"project" call for more specific explanations: 

The restrictive use of thresholds:

The Damüls-Mellau winter sport development project falls under annex II.12 (a) of the EIA 
Directive: "Tourism and leisure - "ski runs, ski-lifts […] and associated developments". For 
projects falling under annex II of the EIA Directive, Member States shall determine either by 
a case-by-case examination and/or by setting thresholds or criteria whether an EIA shall be 
undertaken (cf. Article 4 (2) of EIA Directive). The Austrian EIA law has set the threshold of 
20 ha for the modification and/or development of new ski slopes or tracks for ski lifts, with 
the additional condition, that these 20 ha shall represent the use of surface.

The fact that the Damüls-Mellau winter sport development project was reckoned to use less 
than 20 ha of surface was used as the sole argument to exclude it a priori from an EIA in the 
sense of the EIA Directive. This practice is in contrast with the Commission's opinion several 
times confirmed by the Court, that thresholds are designed to facilitate examination of a given 
project in order to determine whether it is subject to the requirement of an environmental 
impact assessment. The set threshold shall not be used to exempt in advance all projects 
below the threshold value from the assessment requirement irrespective of its nature or 
location.

The obligation set out in Article 2(1) of the EIA Directive that projects likely, by virtue inter 
alia of their nature, size or location, to have significant effects on the environment are to be 
subject to an impact assessment, applies also to projects which fall beneath a threshold limit 
value. 

Prior to granting development consent, it was obvious that the Damüls-Mellau winter sport 
development project was likely to have significant negative effects on the environment. The 
impact risks were confirmed by studies and several official statements. Furthermore, these 
impact risks have also been reflected by the conditions laid down in the development consent 
which also included a relatively high amount to be paid for damage compensation. 
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The project's location in a sensitive mountain area alone could have justified a case specific 
screening examination. This is of great importance, since Austria is committed to respecting 
the Alpine Convention and in particular it's Protocol on Soil Protection, in force since 18th

February 2002. On the occasion of the assessment procedure, the project's consistency with 
the recommendations and obligations of this Protocol, and where appropriate, also other 
Protocols of the Alpine Convention should also have been addressed. 

The understanding of the term "project":

The Austrian law on environmental impact assessment1 transposing the ‘EIA’ Directive 
(Directive 85/337/EEC on the assessment of the effects of certain public and private projects 
on the environment as amended by Directives 97/11/EC and 2003/35/EC) into national 
legislation determines that the term "project" can comprise several installations or 
interventions, if they are geographically and factually connected. The term "installation" or an 
"intervention affecting nature and landscape" enshrines all measures which are 
geographically and factually related to a project. Similarly, the EIA Directive refers to a 
project as the execution of constructions works or of other installations or schemes as well as 
to other interventions in the natural surroundings and landscape2.

In the Commission's view, the construction of four individual ski lifts does not represent a 
separate project that can stand on its own. They are the components of the wider Damüls-
Mellau winter sport development project which aims at better economic development of 
Damüls-Mellau area through an improved and more modern appeal of the ski areas. This 
scheme comprises a whole range of other measures, which complement or interact with each 
other, thus creating impacts. This understanding of the "Damüls-Mellau project" is not only 
reflected in the development study ("Bregenzerwald Studie", where the linking of the 
Damüls-Mellau ski areas represents one out of three distinct development projects in the 
Bregenzerwald area) but also by a series of official statements. 

Therefore, if the development project had been considered as a whole, without sub-dividing it 
into smaller individual components, which as such cannot stand alone (e.g. new lifts at high 
altitude can only operate if they are integrated in the existing lift systems) for which an EIA 
may not be required according to the EIA Directive, an environmental impact assessment 
should have been undertaken. The splitting of the intrinsic development project into smaller 
interdependent elements, circumvented the genuine objective of the EIA legislation.  Nor 
have all the impacts have been assessed (e.g. a successful increase in tourism figures   
acerbates for example, unsolved transport problems, and induces needs for further 
installations and works for example for catering/accommodation etc.) nor have the project's 
cumulative, indirect, permanent or long term effects been analysed.

Conclusion

Based on the information provided by the petitioners and in view of the described background 

                                               
1 Cf. Article 2.2 UVP-G 2000.
2 Article 1, ‘EIA’ Directive (Directive 85/337/EEC on the assessment of the effects of certain public and private 
projects on the environment as amended by Directives 97/11/EC and 2003/35/EC). 
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and legal understandings, the Commission will contact the competent national authorities to 
obtain further information and explanations, necessary for a more detailed assessment of the 
case in view of its full respect of European Community environmental legislation including 
the commitments taken under the relevant protocols of the Alpine Convention. 

The Commission will keep the Committee on Petitions informed of the outcome of its 
investigations. 

4. Commission reply, received on 30 January 2009.

Further to its communication of 17th July 2008, the Commission wishes to communicate that 
the query raised by the petitioner has been introduced into "EU pilot". This new problem 
solving mechanism aims to improve the speed and efficiency of information exchange with 
the Member States. The case has been registered as 210/08/ENVI and Austria will have to 
reply within 10 weeks. 

After analysis of Austria's reply, the Commission will decide whether to open an infringement 
case should the query not be solved and an infringement of Community law be established. 

The Commission will inform the Committee of Petitions of the outcome of its analyses and of 
the follow-up. 

5. Commission reply, received on 25 September 2009.

The reply received from Austria to the Commission's letter in the context of "EU Pilot" did 
not solve the problem. The Commission maintains its observation that the fusion of the two 
skiing sites, Mellau and Damüls, together with the creation of new infrastructure exceeds the 
threshold of 20 ha laid down in Annex I para 12 sec. 1 lit. b UVP-G 2000, thus making an 
EIA mandatory. 

The Commission is, therefore, considering what further steps to take and will keep the 
Committee on Petitions duly informed. 


