
CM\791837EN.doc PE418.077v01-00

EN United in diversity EN

EUROPEAN PARLIAMENT
2004 










 2009

Committee on Petitions

25.9.2009

NOTICE TO MEMBERS

Subject: Petition 0666/2008 by Gert Vercauteren (Belgian) on agreements for the 
avoidance of double taxation and their operation in the Community

1. Summary of petition

The petitioner states that double taxation agreements are essential for the proper operation of 
the internal market and the free movement of goods, services, capital and workers. He notes 
that the EU has already undertaken initiatives in the field of direct taxation, e.g. the Savings 
Directive and the Community legislation on dividends, interest and royalties. The petitioner 
calls on the European Parliament to work towards: (1) laying down in a directive that, where 
there is no double taxation agreement between two Member States, the OECD model 
agreement should apply as a bilateral agreement; (2) enshrining the rules for avoiding double 
taxation in a single European directive; (3) empowering the Commission to conclude 
agreements for the avoidance of double taxation on behalf of all Member States.

2. Admissibility

Declared admissible on 20 October 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 17 December 2008.

Taxation agreements: general principles

International tax law principally derives from agreements for avoidance of the double taxation 
of income and capital. Such agreements – which are generally bilateral – taken together form 
a comprehensive network encompassing the countries of the entire world.

Their purpose is to settle disputes between different countries caused by their overlapping 
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powers in the field of taxation arising from the concurrent implementation by them of the 
same principles in this field. International taxation is based on the combination of two 
principles: the principle of source and the principle of residence, which are universally
acknowledged and implemented, inevitably leading to conflicts of jurisdiction, national taxes 
being imposed not only on the foreign income of residents, but also on the national income of 
non-residents. Since most countries apply both principles concurrently, this quite frequently 
results in a fiscal overlap. The purpose of bilateral taxation agreements is hence to encourage 
international commerce and eliminate the double taxation resulting from this fiscal overlap.

Taxation agreements comply with the standards, models (principally those drawn up by the 
UN and OECD) and principles established and recognised at international level.

Taxation agreements between the EU Member States

Within the European Union, a network of bilateral agreements has developed rapidly over the 
last few years.

The network of taxation agreements between the 15 longest-established Member States was
already complete by 1 January 2005. Although the 12 new Member States were not required 
to conclude such agreements with other EU partners prior to accession and they were not –
officially – included in the fiscal chapter of the Community acquis, by 1 January 2009 only 11 
of the 351 possible bilateral agreements preventing double taxation between the EU Member 
States will not yet be in force.

While taxation agreements are vital to the smooth functioning of the internal market, they are
not yet subject to Community legislation. No European model has yet been drawn up for an 
agreement to prevent double taxation: all the EU Member States use the OECD model (given 
that most of them belong to this organisation also).

Taxation agreements and Community law

While Community law takes priority over agreements concluded between Member States
under international law, it recognises their role and importance. Not only does Article 293 of 
the EC Treaty call on the Member States to enter into negotiations ‘with a view to securing … 
the abolition of double taxation within the Community’, but a number of directives contain 
explicit references to the principles embodied in bilateral agreements (for example, Directive 
90/434/EEC ‘mergers’, and 90/435/EEC ‘parent companies and subsidiaries’) which, in a 
way, contributes to the interpretation of Community law.

However, concerning direct taxation, Community law has, on a number of occasions, clashed
with treaty law. These two branches of law are designed to achieve different objectives and 
follow different lines of reasoning. While treaty law concerns relations between contracting 
countries, seeking to establish their respective taxation powers, Community fiscal law must be 
viewed in the overall context of creating a single market without internal borders.

As the Court of Justice has pointed out several times, despite the absence of harmonisation 
measures, although, ‘… direct taxation does not as such fall within the purview of the 
Community, the powers retained by the Member States must nevertheless be exercised 
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consistently with Community law’ (C-279/93, Schumacker, point 21).

From the point of view of Community law, taxation agreements must meet the requirements 
of the internal market regarding non-discrimination and the four fundamental freedoms 
embodied in the Treaty Establishing the European Community. In this connection, a number 
of ECJ judgments1 have highlighted discrimination against Community individuals and 
companies resulting from the formulation and/or implementation of agreements contrary to 
the principles of the Treaty. The Court also requires certain provisions of agreements on the 
elimination of double taxation or national implementing provisions to be adapted to the 
principles in question.

Taxation agreements in the internal market

The need to clarify the fiscal relations between the EU Member States and make them 
compatible with the Community and Community law is not a recent requirement. As early as 
the 1960s the Neumark Committee was already examining the problem of double taxation
within the common market, strongly recommending that the system of bilateral agreements be 
reformed. In its conclusions, the Committee suggested the adoption of a multilateral 
agreement seeking to avoid double taxation.

More recently, in the context of its general strategy concerning cross-border tax problems 
encountered by individuals and companies operating in the internal market, the Commission 
began an in-depth consideration of possible incompatibilities between the EC Treaty and 
bilateral (double taxation) agreements concluded by Member States between themselves or 
with third countries.

In June 2005, the Commission drew up a working document on its website2 containing a 
general analysis of the issues relating to taxation agreements, in particular the implications of 
certain judgments by the Court of Justice in this area, and possible solutions, such as the 
drafting of an EU version of the OECD model agreement or the introduction of a multilateral 
taxation agreement applicable at EU level. In November 2006, Working Party IV – Direct 
Taxation – organised a meeting with the Member States specifically devoted to taxation 
agreements.

Taxation agreements and the Commission’s right of initiative

The Commission appreciates the points being made by the petitioner and considers that a 
Community legal instrument (for example, a directive) or a multilateral agreement could be a 
long-term objective. However, given that direct taxation is principally the responsibility of the 
Member States and given the principles of subsidiarity and unanimity applicable to 
Community fiscal arrangements, at the present stage it prefers to take a more pragmatic 
approach based on the existing framework of bilateral agreements.

                                               
1 See, for example, Court judgment of 23 September 2003, Case C-58-01 (Océ Van der Grinten), point 54; 12 
December 2002, Case C-385/00 (F.W.L. de Groot v. Staatssecretaris van Financiën), points 84, 94, 99 et seq.; 
8 March 2001, Case 397/98 (Metallgesellschaft), points 71 et seq.; 18 November 2999, Case C-200/98 (X AB 
and Y AB), points 10 and 31.
2 http://ec.europa.eu/taxation_customs/resources/documents/taxation/personal_tax/double_tax_conventions/ECLawTaxTreaties_en.pdf.
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It considers that it would be perfectly possible to find a satisfactory solution to the most 
urgent problems arising with regard to the internal market through better coordination of 
taxation provisions governed by national laws and agreements and improved arbitration 
procedures.

However, the Commission is fully aware of the impact of such agreements on the internal 
market and intends in 2009 to organise public consultations of natural and legal persons, with 
a view to obtaining information, particularly with regard to obstacles which cannot be 
overcome by taxation agreements and current arrangements for avoiding and eliminating 
double taxation.

Finally, the Commission will draw up a communication outlining its findings and indicating 
the action it intends to take.

4. Commission reply, received on 25 September 2009.

Taxation agreements: general principles

Agreements for avoidance of double taxation aim to settle disputes between different 
countries caused by their overlapping powers in the field of taxation. The purpose of bilateral 
taxation agreements is to encourage international trade by eliminating the double taxation 
resulting from this fiscal overlap.

Taxation agreements generally comply with models (principally those drawn up by the UN 
and OECD) and principles established and recognised at international level.

Taxation agreements between the EU Member States

Avoidance or abolition of double taxation within the EU is currently secured, for the most 
part, by the network of bilateral taxation agreements concluded by Member States. On 1 July 
2009, this network was almost complete as only 11 of the 3511 possible taxation agreements 
between European Union Member States were not in force (see appended table).

Whilst taxation agreements can be an important means of ensuring the smooth functioning of 
the internal market, at present the negotiation of such agreements lies solely within the 
purview of the Member States and not of Community legislation. No European model has yet 
been drawn up for an agreement to prevent double taxation, although all of the EU Member 
States use the OECD model as a basis.

Taxation agreements and Community law

From the point of view of Community law, bilateral taxation agreements must meet the
requirements of the internal market regarding non-discrimination and the four fundamental 
freedoms set out in the Treaty Establishing the European Community.

                                               
1 In reality 349, given the Convention of 23 September 1996 between Scandinavian countries to avoid double 
taxation of income and capital, which replaces possible bilateral agreements between Denmark, Finland and 
Sweden. 
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Against this background, a number of ECJ judgements have highlighted discrimination 
against EU citizens and businesses resulting from the formulation and/or implementation of 
agreements contrary to the principles of the Treaty.

Taxation agreements and the Commission’s right of initiative

The Commission appreciates the points being made by the petitioner.

Several possible solutions to the problem were discussed with the Member States in 2005, 
such as drafting an EU version of the OECD model agreement or introducing a multilateral 
taxation agreement applicable at EU level. In November 2006, the subject of taxation 
agreements was put on the agenda of a special meeting with the Member States organised by 
Working Party IV – Direct Taxation.

Furthermore, as part of the initiative to coordinate taxation systems launched in December 
2006, the Commission services are currently examining initiatives that could be envisaged in 
the light of new international developments, such as the new Article 25(5) of the OECD 
model agreement regarding the arbitration process. A pragmatic approach, based on the 
existing network of bilateral agreements, could consist in improving dispute-resolution 
procedures. For example, the arbitration clause provided for in the Convention of 23 July 
1990 (90/436/EEC)1 is currently limited to cases of double taxation linked to transfer pricing, 
but could be extended to other taxation disputes. Moreover, better coordination of tax treaty 
policies in Member States could also be considered.

In the light of these developments, a Community legal instrument – for example a directive –
or a multilateral convention could be a desirable long-term objective. However, given the 
principle of subsidiarity, the fact that in principle direct taxation falls within the purview of 
the individual Member States and the unanimity principle at Community level in this area, the 
Commission considers that in the shorter term it would be preferable to consider a solution 
based on the existing framework of bilateral agreements.

It considers that it will be possible in this way to find a satisfactory solution to the most 
pressing problems arising with regard to the internal market through better coordination of 
taxation provisions governed by national laws and agreements and improved dispute-
resolution procedures.

This is why, aware of the impact of bilateral agreements on the internal market, the 
Commission services are considering the desirability of launching a public consultation with a
view to collecting factual evidence, of both a quantitative and qualitative nature, with regard 
to the difficulties which taxpayers continue to encounter despite existing taxation agreements 
and current arrangements for avoiding and eliminating double taxation. This public 
consultation will allow the Commission to prepare any future policy initiative in this area 
more effectively.

                                               
1 http://eur-
lex.europa.eu/Notice.do?val=163274:cs&lang=fr&list=163274:cs,&pos=1&page=1&nbl=1&pgs=10&hw
ords=&checktexte=checkbox&visu=#texte


