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NOTICE TO MEMBERS

Subject: Petition 0711/2007 by Jan Klusko (Polish) on behalf of the company 
‘Ekoinstal Jan Klusku i Partnerzy’, on the failure of a French court to 
comply with the provisions of Council Regulation (EC) No 1346/2000 on 
bankruptcy

1. Summary of petition

The petitioner refers to the judgment handed down by the court in Lure in France relating to 
an insolvency case. The debtor was the Polish company ‘Energotech’. The petitioner, who is 
also a creditor, contests the jurisdiction of the French court, referring to the judgment of the 
Court of Justice in Case C-341/04 (reference for a preliminary ruling from the Supreme Court 
of Ireland), in which the Court confirms that the presumption set out in Article 3(1) of 
Regulation (EC) No 1346/2000, which states that ‘the courts of the Member State within the 
territory of which the centre of a debtor’s main interests is situated shall have jurisdiction to 
open insolvency proceedings. In the case of a company or legal person, the place of the 
registered office shall be presumed to be the centre of its main interests in the absence of 
proof to the contrary’ may be rebutted only if factors which are both objective and 
ascertainable by third parties enable it to be established that an actual situation exists which is 
different from that which locating it at that registered office is deemed to reflect. The 
petitioner, therefore, calls on the European Parliament to take up the case to ensure that the 
provisions in the abovementioned directive are taken into consideration. 

2. Admissibility

Declared admissible on 11 December 2007. Information requested from Commission under 
Rule 202(6).
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3. Commission reply, received on 25 September 2009.

The Polish petitioner refers to the judgment of 29 March 2006 handed down by the Court in 
Lure (FR) which ordered corrective measures regarding the insolvency of the Polish company 
'Energotech'. The petitioner, who is also a creditor of Energotech, considers however that this 
judgment was in breach of Article 3(1) of Regulation (EC) No 1346/2000 and failed to 
comply with the prejudicial judgment of 2 May 2006 handed down on similar issues in case 
C-341/04.

Regulation (EC) No 1346/2000 on Insolvency Regulation embodies a compulsory framework 
for the interaction of insolvency proceedings between Member States. The aim is to avoid 
forum shopping in the European judicial area for the proper functioning of the internal 
market. Therefore the Regulation provides common rules governing inter alia the jurisdiction 
for opening insolvency proceedings and the recognition of such judgments and the applicable 
law. 

Under Article 3(1) of the Regulation, the competence for the main proceedings lies with the 
courts in the Member State, within the territory of which the centre of the debtor's main 
interests is situated. There is a rebuttable presumption that in the case of a company the centre 
of its main interests is the place of its registered office.

In case C-341/04 Eurofood, the Court on 2 May 2006 ruled that the presumption regarding the 
competent court for the registered office may be rebutted only if factors that are objective and 
ascertainable by third parties enable it to be established that a different situation exists. The 
Court's judgment mentions in particular the case of a company not carrying out any business 
in the State of its registered office.

In view of allowing the equal treatment of all creditors, Article 16 of the Regulation states that 
every creditor wheresoever in the Community has the right to lodge claims in the insolvency 
proceedings. For this purpose the court of opening or the liquidator shall immediately inform 
known creditors.

However, on the basis of the information communicated to the Commission (in particular, a 
copy of the original judgment of the Court of Lure was not attached), it was not possible to 
establish any violation by the French Court of Regulation (EC) No 1346/2000 nor any 
contradiction to the above-mentioned Court ruling (which in any case was rendered after the 
French judgment). Furthermore it appears that by letter dated 8 May 2006 Energotech 
satisfied to its duty to inform the petitioner as its creditor.

Under the Treaty establishing the European Community and the Treaty on European Union, 
the European Commission has no general powers to intervene in individual cases pending 
before the courts or to interfere in general administration of justice. It can do so only if a 
demonstrated and repeated infringement to European Community law is involved. This is not 
the case and the Commission is not aware that any appeal was lodged against the French 
judgment at first instance.

Given the nature of the problem raised by the petitioner, the remit of the European Union, and 
consequently of the Commission regarding these issues is restricted. These are primarily 
within the competence of the courts of Member States.
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The Commission stresses that the above general information is provided only as such and that 
any specific legal advice needs to be obtained from a competent lawyer in the light of the 
details of the case described.

Conclusions

In the petition it was not possible to establish, on the basis of the information provided, any 
breach of Community law. For this reason, it is not possible for the Commission to follow up 
this matter.

If the petitioner believes that his rights have been violated in the case in question, he should 
seek redress at national level through the competent courts.


