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1. Summary of petition

The Italian petitioner, who has lived in Belgium since infancy, has married a Senegalese 
national. The Belgian immigration authorities are refusing to grant her husband an entry visa 
into Belgian territory. The petitioner claims that her problem in obtaining the family 
reunification visa is due to the fact that she is an Italian living in Belgium, which constitutes 
discrimination on the grounds of nationality.

2. Admissibility

Declared admissible on 15 June 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 25 September 2009.

‘The petition

The petitioner, who was born in Belgium but possesses Italian nationality, married a 
Senegalese national in Dakar on 4 April 2008. He has faced obstacles when applying for a 
visa in order to join his wife in Belgium where the local authorities have refused to register 
the couple's marriage and have instructed them to register it in Italy. The petitioner claims that 
she is facing problems due to the combination of her Italian nationality with her residence in 
Belgium. 

The Commission's observations 
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The Commission points out that Directive 2004/38/EC applies to the case at issue. Under the
Directive, family members have the right to accompany or join the EU citizen in a Member 
State other than that of which the EU citizen is a national. This right is derived from their 
family link with the EU citizen.

As provided in Article 5(2) of the Directive, Belgium may, where the EU citizen exercises the 
right to move and reside freely in its territory, require the family member who is a national of 
a third country to have an entry visa in accordance with Regulation (EC) No 539/2001. 

As confirmed by the European Court of Justice1, such family members not only have the right 
to enter the territory of the Member State but also to obtain an entry visa for that purpose. 
Member States must grant such persons every facility to obtain the necessary visas which 
must be issued free of charge, as soon as possible and on the basis of an accelerated 
procedure.

The right to obtain an entry visa is not, however, unconditional as Community law enables 
Member States to deny an EU citizen an entry visa in the event of abuse or fraud or where 
they represent a risk to the requirements of public policy, public security or public health 
within the meaning of Chapter VI of Directive 2004/38/EC.

It would seem that the petitioner spouse’s visa application was refused on the grounds that the 
marriage was not registered in Italy. The Directive does not provide for such additional 
requirements which may represent an obstacle to free movement.

On 2 July 2009, the Commission adopted guidelines2 for better transposition and application 
of Directive 2004/38/EC. The guidelines clarified that, although there exist no Community 
rules on recognition of marriages between the Member States, marriages validly contracted 
anywhere in the world must be in principle recognized for the purpose of the application of 
the Directive, although there are many criteria for evaluating the validity and purpose of the 
marriage.’

                                               
1 See, inter alia, judgment of the Court of 31 January 2006 in case C-503/03 Commission v Spain (Rec. 

2006, p. I-1097)
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