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1. Summary of petition

The petitioner complains about the fact that in Germany items such as truffles, racing horses 
and silicon breast implants are taxed with a VAT of 7%, whereas products such as children's 
clothes, shoes, diapers and medicines are taxed at 19%. The petitioner would like to see that 
for all products an evaluation is made in order to objectively establish which VAT level 
should apply. She also requests that the low VAT level be applied to family-oriented 
products.

2. Admissibility

Declared admissible on 24 June 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 25 September 2009.

According to the current Community legislation, the VAT Directive1, Member States shall 
apply a standard VAT rate which may not be lower than 15 % to all taxable transactions 
(Articles 96 and 97). Member States may apply either one or two reduced rates only for 
supplies of goods and services listed in Annex III to the VAT Directive (Article 98). The list 
is the result of negotiations, political compromises and unanimous adoption in Council. The 
reduced rate may not be lower than 5% (Article 99). Furthermore, certain particular 
                                               
1 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax, OJ L 347 of 

11.12.2006 as amended by Council Directive 2009/47/EC of 5 May 2009, OJ L 116 of 9.5.2009, p. 18–20.
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provisions apply (Art 102 -105) or temporary derogations to this basic Community framework 
on rates were granted to certain Member States (Articles 109–129). Within this structure, 
Member States can fix the level of their rates.  

A debate on the general review of the Community reduced VAT rates framework was 
launched by the Commission in 2007 (COM(2007) 380) which was concluded by the political 
agreement reached on 10 March 2009 by the Council Economic and Financial Affairs and 
translated into Council Directive 2009/47/EC. After a thorough discussion in the Council on 
the overall system of reduced VAT rates, the agreement reached is the result of difficult 
negotiations in the Council and it respects a fragile equilibrium of Member States' interests in 
the politically sensitive area of reduced VAT rates. Some Member States underlined that any 
future decision on reduced VAT rates should reduce the overall scope for reduced VAT rates. 
Consequently, it would be difficult to reach a unanimous agreement in the Council on a new 
extension of Annex III to the VAT Directive, such as one relating to specific family-oriented 
products.

It is worth noting that reduced rates within the framework of the VAT Directive are optional 
for Member States. Furthermore, as shown by the judgment of the European Court of Justice 
in case C-481/98, upon certain conditions there is no obligation for a Member State to apply 
the same VAT rate to an entire category in Annex III to that Directive. It is up to each 
Member State to make its choice on this matter according to their specific socio-economic 
situation, budgetary policy and political preferences. While the Commission is responsible for 
ensuring the correct application of Community law, provided that law is respected, it is not 
within its competence to interfere with the choice of the German Government in setting the 
level of its VAT rates or in applying a reduced rate or not with regard to the supplies of good 
and services referred to in the categories of Annex III to the VAT Directive. However, the 
Commission provided studies with useful economic analyses to help Member States make 
their choice.

In the food sector, Category 1 of Annex III covers "Foodstuffs (including beverages but 
excluding alcoholic beverages) for human and animal consumption; live animals, seeds, 
plants and ingredients normally intended for use in the preparation of foodstuffs; products 
normally used to supplement foodstuffs or used as substitutes for foodstuffs". Consequently, 
truffles, prawns, and mineral water can be subject to a reduced rate.

While the VAT Directive allows a reduced rate on supplies of live animals which are 
normally intended for the preparation of foodstuffs for human or animal consumption, some 
Member States, including Germany, allow the application of the reduced rate to the supplies 
of animals, in particular horses, which are normally intended to satisfy other needs. Therefore, 
the Commission initiated investigations into the VAT legislation of several Member States 
and opened infringement proceedings. It has formally requested the Member States concerned 
to amend their legislation with regard to the reduced VAT rate they apply to certain live 
animals, and in particular horses. According to the Commission, the rate to be applied should 
be the standard rate. Not all procedures have reached the European Court of Justice, but it will 
likely be the outcome, in view of the reaction of the Member State to the reasoned opinion of 
the Commission.

As regards medicines, according to Category 3 of Annex III to the VAT Directive 
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pharmaceutical products of a kind normally used for health care, prevention of illnesses and 
as treatment for medical and veterinary purposes may be subject to a reduced rate in the 
Member States.

Pursuit to Category 4 in Annex III to the VAT Directive, Member States may apply a reduced 
VAT rate to products specially designed for disabled people (medical equipment, aids and 
other appliances) which are for their exclusive personal use and normally purchased by 
disabled people to alleviate or treat their disability. In this context, breast implants have the 
nature of prosthesis and, therefore, fulfil the term of "medical equipment".

According to Category 5 of Annex III to the VAT Directive, the transport of passengers and 
their accompanying luggage may be subject to a reduced VAT rate. The transport by cable 
cars is covered by that provision.

Annex III to the VAT Directive does not include, within any of its categories, either supplies 
of clothing for infants or supplies of children's shoes or baby diapers.  Consequently, there is 
no legal basis allowing Germany to apply a reduced rate on those products. 

Apart from the application of reduced rates to the supplies of live animals, in particular race 
horses, the Commission is of the opinion that the German VAT law is not in conflict with the 
current stand of Community law in the area of VAT regarding the aspects mentioned by the 
petitioner. 

Provided that Community law is respected, it is not within the European Commission's 
competence to interfere with the choice of the German Government in setting the level of its 
VAT rates or in applying a reduced rate or not with regard to supplies of certain goods and 
services.


