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Subject: Petition 0925/2007 by Joachim Weber (German), on the Working Time 
Directive

1. Summary of petition

The petitioner is a doctor at a private clinic in Hesse, where he is required to work 24-hour 
shifts. In making this requirement, his employer relies on Section 7 of the German Working 
Hours Act and the collective agreement between the doctors and the local authority 
employers’ association (VKA), which applies to local authority hospitals but not to private 
clinics. The petitioner wishes to know whether this is compatible with the Working Time 
Directive.

2. Admissibility

Declared admissible on 20 February 2008. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 10 June 2008.

I. The petition

The petitioner states that he works as a doctor in a private medical clinic in Hesse, where his 
employer requires him to work 24-hour shifts. 

According to the petitioner, his employer relies, in this regard, on Section 7 of the German 
Working Time Act and on the collective agreement made between doctors' representatives 
and the local authority employers' association (the VKA), which has been ratified by the Land 
of Hesse and applies to local authority hospitals.  
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The petitioner asks whether such rules are compatible with the Working Time Directive1. 

II. The Commission's comments on the petition

The Commission cannot advise on the application of national law or collective agreements in 
a dispute between private persons. 

It is concerned, rather, with whether the national law and the acts of public authorities 
mentioned by the petitioner are consistent with Community law requirements.

The requirements of Community law

The Working Time Directive provides at Article 3 that 'Member States shall take the 
measures necessary to ensure that every worker is entitled to a minimum daily rest period of 
11 consecutive hours per 24-hour period.' 

However, various derogations to this provision are allowed; for example, under Article 17(3) 
(activities requiring continuity of service, including hospital services related to reception, 
treatment and care of patients), Article 17(4) (shift workers) and Article 18 (by collective 
agreement).

It follows that it is in principle legally possible, where national laws or administrative 
provisions so provide, or by means of collective agreements or agreements between the two 
sides of industry, to derogate from the minimum 11-hour daily rest by working a continuous 
24-hour shift at the workplace2; including in the specific case of doctors providing medical 
services. 

However, these derogations are only available if a number of conditions are satisfied. 

Firstly, the Directive explicitly requires3 that in such a situation, the worker concerned must 
receive equivalent periods of compensatory rest. 

Secondly, in the Jaeger case, the Court of Justice considered shifts worked by hospital 
doctors in Germany who were required to remain at the workplace for up to 30 continuous 
hours, (because on-call time4 at the workplace followed immediately after normal working 
time). The Court held that in order to come within the available derogations, equivalent 
                                               
1 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning 
certain aspects of the organisation of working time, OJ L 299, 18.11.2003
2 We assume for the purposes of this reply that the 24-hour shift is worked at the workplace. If so, then 
according to the Court of Justice's consistent decisions, on-call time must be counted as working time in its 
entirety. ('On-call time at the workplace' is used here to mean any period during which the worker is obliged to 
remain available at the workplace, in order to intervene to carry out their activity or duties, when requested to do 
so by the employer.) 
 However, if the petitioner is referring to a 24-hour standby shift where he can remain at home until called, then 
the position may be different. The Court of Justice indicated in SIMAP (Case C-303/98) that in this case, only 
time linked to the actual provision of duties must be counted as working time. 
3  Except in those exceptional cases where it is objectively impossible to provide equivalent compensatory 
rest. In such cases the workers concerned still must be provided with other 'appropriate protection'. See Articles 
17(2) and 18.  We assume here that the petitioner is not an 'autonomous worker' under Article 17(1) of the 
Directive. 
4 See footnote 2, above. 
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compensatory rest (for the missed minimum daily rest) must be provided in such cases 'at 
times immediately following the corresponding periods worked'. 1 Furthermore, in no 
circumstances must such a reduction in the daily rest period lead to the maximum weekly 
working time laid down in Article 6 of the Directive (48 hours on average) being exceeded. 

Thirdly, the Court of Justice has stated more generally in judgments such as SIMAP, Pfeiffer,
Jaeger and Dellas that the Working Time Directive, and particularly its exceptions and 
derogations, must be interpreted in the light of its objective to protect workers' health and 
safety. Therefore, in considering the use of any derogation to the Directive, consideration 
should also be given to the actual implications for the health and safety of the worker 
concerned. This consideration should include the health and safety impact of the activities 
involved, as well as their potential long-term or cumulative effects on health and safety, if it is 
proposed to miss minimum rests regularly or during a prolonged period. 

In Jaeger, for example, the Court stated that in the light of the Directive's health and safety 
objectives, it must be interpreted as requiring (even in the case of derogations from minimum 
daily rest periods) 'adequate rest periods which must not only be effective in enabling the 
persons concerned to recover from the fatigue engendered by their work, but are also 
preventative in nature, so as to reduce as much as possible the risk of affecting the safety and 
health of employees which successive periods of work without the necessary rest are likely to 
produce.'2 The Court added that in order to ensure effective protection of workers' health and 
safety, provision 'must as a general rule be made for a period of work regularly to alternate 
with a rest period.', and added that this requirement 'seems all the more necessary where, by 
way of exception to the general rule, the normal daily working time is extended by completion 
of a period of on-call duty'.3

Fourthly, the Court has stated that the derogations available under Article 17 'must be 
interpreted in such a way that their scope is limited to what is strictly necessary in order to 
safeguard the interests which those derogations enable to be protected.'  4

Accordingly, working a 24-hour shift within hospital services may come within the 
derogations allowed by the Working Time Directive, provided that a number of conditions are 
satisfied, including the provision of equivalent compensatory rest for the missed hours of 
minimum rest, within an appropriate time frame. 

How far these conditions are satisfied will depend on a number of issues of fact. These 
include the arrangements for providing equivalent  compensatory rest, its timing, the pattern 
of working time and its implications for workers' health and safety,  and whether the shifts are 
strictly necessary to the interests protected by the derogation (for example, the need for 
continuity in hospital services).   

National law and public sector collective agreement

The petitioner refers to the Arbeitszeitgesetz (AZG) or Working Time Act, 1994, and to a 
                                               
1 Case C-151/02 Jaeger, at para 103 of the judgment.
2 Case C-151/02 Jaeger, at para 92 of the judgment.
3 Case C-151/02 Jaeger, at para 77 of the judgment.
4 Case C-151/02 Jaeger, para 89 of the judgment. 
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collective agreement concluded between hospital doctors and public authorities (the 
'Tarifvertrag- Ärzte/VKA'). 

Under Article 5 of the Arbeitszeitgesetz, as amended up to 2006, a worker is entitled to an 
uninterrupted rest of at least 11 hours after each day's work. 

In hospitals and certain other specified activities, this may be reduced to not less than 10 
hours, provided that equivalent compensatory rest is provided within one month. Under 
Article 7 AZG, the daily rest may be reduced to not less than nine hours, provided that this is 
done by collective agreement, that the nature of the work requires it, and that compensatory 
rest is provided.  

However, Article 7(2a) of the AZG seems to allow an exception to the minimum daily rest 
without equivalent compensatory rest ('ohne Ausgleich'), if a collective agreement1 provides 
for extending daily working time, and the work regularly involves substantial  periods of on-
call time at the workplace (Arbeitsbereitschaft and/or Bereitschaftsdienst). The AZG adds that 
in such a case, special rules must be laid down to ensure that workers' health is not 
endangered, and that if the working day exceeds 12 hours, the worker must receive an 
immediate consecutive rest of at least eleven hours, after work is completed. However, it is 
not clear that this provision ensures the equivalent compensatory rest required by the 
Directive. 

The public sector collective agreement mentioned by the petitioner appears to be the TV-
Ärzte/VKA collective agreement of 17th August 2006, made between the Marburger Bund 
(doctors' union) and the VKA association of municipal and local authority employers.

The Commission cannot comment on the applicability of this collective agreement under 
national law to the situation of the petitioner.

The TV-Ärzte/VKA provides for derogations from the Arbeitszeitgesetz to be made by a works 
agreement or service agreement (Betriebsvereinbarung, Dienstvereinbarung) in situations of 
urgent needs, and within the limits set by Article 7 AZG. 

Under article 10(2) TV-Ärzte/VKA, daily working time may be extended from 8 to up to 24 
hours (by way of exception to minimum daily rests under article 5 AZG) provided that: 

- at least the period exceeding 8 hours consists of on-call service (Bereitschaftsdienst)
- the parties have first looked into alternative working time models
- a stress analysis has been made 
- following such an analysis, steps have been taken to guarantee protection of the safety and 
health of the employees concerned
- weekly working time does not, as a result, exceed 60 hours on average2 (this refers to an 
extension of weekly working time under the individual opt-out, mentioned in other provisions 
of the collective agreement.)  

                                               
1 Or, where the collective agreement so provides, a works agreement (Betriebsvereinbarung) or service 
agreement (Dienstvereinbarung). 
2  In some cases, 66 hours.
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It does not appear clear, however, whether equivalent compensatory rest is required in such a 
situation, nor within what time period it should be provided. 

III. Conclusions

The Working Time Directive 2003/88/EC provides for a minimum daily rest of at least 11 
consecutive hours per 24-hour period. 

However, in principle it is legally possible, where national laws or administrative provisions 
so provide, or by means of collective agreements or agreements between the two sides of 
industry, to derogate from this requirement, by working a continuous 24-hour shift at the 
workplace; including in the specific case of doctors providing medical services.  

Such derogations must satisfy a number of conditions, including the condition that workers 
who miss all or part of minimum daily rest periods are afforded equivalent compensatory rest 
for the missed hours of minimum rest (except in very exceptional situations where doing so is 
objectively impossible), within an appropriate time frame. 

The national law and public sector collective agreement mentioned by the petitioner both 
provide for derogations to the minimum daily rest, which could allow a hospital doctor to be 
asked to work a 24-hour continuous shift. 

It is possible that these derogations are not fully consistent with the requirements of the 
Working Time Directive which are set out above. The Commission has already received 
several complaints in this regard and is closely monitoring the situation. It reserves the right 
to take such further steps as may be appropriate, in the light of further correspondence with 
the national authorities.

4. Commission reply, received on 25 September 2009.

The Commission sent a communication regarding this petition in May 2008 with a detailed 
legal analysis: this supplementary communication is limited to the additional elements which 
arise from further information provided by the petitioner to the Parliament in January 2009 
and June 2009. 

In summary, the petitioner had already indicated that he works as a doctor in a private medical 
clinic in Hesse, where his employer required him to work 24-hour shifts. According to the 
petitioner, his employer relied, in this regard, on national legislation1 and a public sector 
collective agreement2 which applied to local authority hospitals in Hesse, but not to private 

                                               
1 Section 7 of the Arbeitszeitgesetz  or Working Time Act (AZG).
2 The TV-Ärzte/VKA ('Tarifvertrag- Ärzte/VKA') - collective agreement of 17th August 2006, made 
between the Marburger Bund (doctors' union) and the VKA association of municipal and local authority 
employers.
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hospitals. The petitioner asked whether these rules complied with the Working Time 
Directive1. 

The Commission's communication of May 2008 underlined that the Commission cannot 
advise on the application of national law or collective agreements in an employment  dispute 
between private persons. The Commission is concerned, rather, with whether the national law 
and the acts of public authorities mentioned by the petitioner are consistent with Community 
law requirements. 

The communication explained the relevant requirements of the Working Time Directive, and 
the relevant provisions of the national law and of the public sector collective agreement 
mentioned by the petitioner. 

It concluded that it is, in principle, legally possible under the Working Time Directive to work 
a 24-hour shift, where national laws or collective agreements so provide, by way of 
derogation from the Directive's requirements on minimum daily rest. However, such 
derogations must satisfy a number of conditions, including the provision of equivalent 
compensatory rest within an appropriate time frame. The national law and collective 
agreement mentioned by the petitioner do provide for such a derogation, but it was not clear 
whether the derogation fully satisfied the conditions laid down by Community law.  This 
would depend on such factors as the arrangements for providing equivalent  compensatory 
rest, its timing, the pattern of working time and its implications for workers' health and safety, 
and whether the extended shifts are strictly necessary to the interests protected by the 
derogation (for example, the need for continuity in hospital services).

The petitioner provided further details on his case in his letters of January 2009 and June 
2009. 

The letter of January 2009 explains the framework governing the petitioner's employment 
conditions. The petitioner states that these are governed by a Betriebsvereinbarung
(agreement between the works council and the management at the level of the undertaking) 
which adopted some provisions of the TV-Ärzte/VKA collective agreement mentioned by the 
petitioner, but did not adopt those dealing with overtime work and night work. (The TV-
Ärzte/VKA provisions cited by the petitioner as having been adopted by the 
Betriebsvereinbarung include a provision allowing for use of an 'opt-out' under Article 22 of 
the Directive, by means of an individual consent of the worker concerned to work extended 
hours.) 

The petitioner questioned whether such an agreement, which in his view did not sufficiently 
protect workers' rights, could be validly concluded by the works council under German 
industrial relations law. 

The letter of June 2009 encloses a reply to the petitioner from his employer. It appears from 
this reply that in April 2009, the petitioner gave a written consent under section 7 of the 
Arbeitszeitgesetz (AZG) to working extended daily and weekly hours. However, he indicated 
that his consent was conditional on a collective agreement which had not yet been concluded, 
                                               
1 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning 
certain aspects of the organisation of working time, OJ L 299, 18.11.2003
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apparently one between the Marburger Bund (doctors' union) and the private clinic in which 
he was employed. The employer indicated that it could not accept such a conditional consent 
as a valid consent: if the petitioner is to be rostered for on-call duties, they require a consent 
which is not subject to this condition. The employer refers to section 7 of the AZG combined 
with the undertaking's Betriebsvereinbarung as the basis of this approach. The employer adds 
that the petitioner may, alternatively, decide not to provide an unconditional consent. In such 
a case he will not be rostered for on-call duties, and will not be disadvantaged for not 
providing the consent. 

The Commission considers that, based on the further information supplied by the petitioner, 
this petition clearly concerns a dispute between private persons. The German working time 
law (AZG) allows for derogations to be made by collective agreements, and it appears from 
what is stated by the petitioner and by the employer that in effect, the rules of which he 
complains are not those set down by the public sector collective agreement, but rather those 
fixed by an agreement made at the level of the undertaking, between the works council and 
the management of a private clinic. Whether such rules are consistent with German industrial 
relations law, or even with the requirements of Community law, is a matter for the national 
authorities. 

Moreover, the information supplied does not allow us to conclude whether the petitioner's 
actual working arrangements regarding minimum rests are inconsistent with the minimum 
requirements set by the Working Time Directive. As indicated in the earlier communication, 
working a 24-hour shift is not, in principle, excluded by the Working Time Directive, 
provided that a number of conditions are satisfied. In the petitioner's case, the Commission 
has no information regarding these points, and in particular, no information on the overall 
hours worked, the frequency of night hours, the frequency of extended shifts, the length and 
timing of compensatory rest, the pattern of working time, or any accompanying measures to 
monitor and respect health and safety implications. 

It further appears from the additional information furnished that the petitioner was asked to 
consent to working total hours (including on-call time) which exceed either the daily limit to 
working time under national law, or the weekly limit to working time, or both. Such a consent 
could involve exceeding the working time limit under Article 6 of the  Working Time 
Directive (48 hours per week on average), and would then be an individual 'opt-out' under 
Article 22 of the Directive.  However, the AZG allows for use of the opt-out in Germany, in 
the context of regular on-call duties where a collective agreement so permits, and that appears 
to be the case here. Moreover, according to the information provided by the petitioner, his 
employer states that he will not be rostered for on-call duty if he does not wish to so consent, 
and will not be disadvantaged for not consenting. This appears to comply with the 
requirements of Article 22 and particularly Article 22(1)(b) of  the Directive. 

Conclusions

The Commission considers that, based on the further information supplied by the petitioner, 
this petition clearly concerns a dispute between private persons. The available information 
does not appear to contain any elements which would support concluding, at this point, that 
the Arbeitszeitsgesetz or the public sector collective agreement mentioned by the petitioner
result in working time practices which are contrary to Community law.


