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1. Summary of petition

Since 1973 the petitioner has been a doctor specialising in internal medicine. In 2003 his 
authorisation to practise was withdrawn under a law that came into force in 1999. This law 
states that a doctor's authorisation to practise as a registered doctor in Germany ends in the 
quarter in which he completes his 68th year. The petitioner considers that this is inadmissible 
discrimination on grounds of age and not only infringes the ECHR but also contradicts 
Directive 2000/78/EG establishing a general framework for equal treatment in employment 
and occupation.

2. Admissibility

Declared admissible on 12 May 2005. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 16 September 2005.

The Petitioner complains that the German law which obliges doctors to retire at the age of 68 
is contrary to the European Convention on Human Rights and Directive 2000/78/EC. Dr 
Ettricht has already complained to the European Commission on the same matter.

The European Commission has no competence to comment on the alleged breach of the 
European Convention on Human Rights as it is an instrument of the Council of Europe and 
not the European Union.
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Directive 2000/78/EC prohibits discrimination on grounds of religion and belief, age, 
disability and sexual orientation in employment, occupation and vocational training. The 
Member States were obliged to give effect to the rights guaranteed by the Directive by 
2 December 2003. However, Member States could avail themselves of extra time (up to three 
years) to transpose the Directive's provisions on age and disability discrimination into national 
law. Germany notified the European Commission in November 2003 that it intended to use 
the extra three years to transpose the Directive's provisions on age discrimination. As a result, 
Germany does not have to transpose the age discrimination provisions until 2 December 2006.  
Germany has published draft legislation dealing, in part, with age discrimination, which is 
currently being discussed in the German Parliament.

Article 6 of the Directive allows Member States to provide that in certain circumstances, 
differences of treatment on the grounds of age shall not constitute discrimination, as long as 
they are objectively justified by a legitimate aim, such as employment policy, and the means 
of achieving that aim are proportionate and necessary. Whether the treatment that the 
petitioner complains of would amount to unlawful discrimination on grounds of age or 
whether it would be considered justified in the national context, would have to be assessed by 
the national courts, once the Directive has been transposed into German law.

At this stage the Commission cannot intervene on behalf of the Petitioner.

4. Further Commission reply, received on 23 March 2007.

The additional information presented by the petitioner does not reveal new facts or events, 
therefore the Commission does not see a reason to change its previous conclusion.

The only new information that the Commission can provide, is that the law transposing 
Directive 2000/78/EC in Germany entered into force on 18 August 2006.

5. Further Commission reply, received on 26 September 2008

The petitioner complains that the German law which obliges doctors to retire at the age of 68 
is contrary to the European Convention on Human Rights and Directive 2000/78/EC 
establishing a general framework for equal treatment in employment and occupation. 

As it was stressed in the communication from the Commission concerning this petition on 
July 2005, the European Commission has no competence to comment on the breach of the 
ECHR as it is an instrument of the Council of Europe and not of the European Union.

Directive 2000/78/EC was transposed into national law by the German AGG (Allgemeines 
Gleichbehandlungsgesetz). According to § 10 AGG, different treatment on grounds of age is 
permitted where such treatment is objective and proportionate and justified by a legitimate 
objective. The means of achieving this objective must be proportionate and necessary. This 
wording reflects the wording of the directive and was therefore considered to be a correct 
transposition of the directive. It is for the national jurisdiction to apply these general 
principles to an individual case.

The petitioner is allowed to work as a doctor on a private contractual basis with patients but 
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his permission to work as a registered doctor for statutory health insurances (Vertragsarzt) 
was withdrawn. The question whether this restriction is proportionate and legitimate has been 
raised already in 1998 before the highest national Court, the Bundesverfassungsgericht
(BVerfG) in 1998. The BVerfG held (reference BvR 2198/93) that in order to insure that 
doctors are fully capable to fulfil their duties, these restrictions are justified. In a more recent 
judgment of a German second instance Court, the same question was raised. In its judgment 
of 23 October 2006 the Court (Landessozialgericht Baden-Württemberg, reference L 5 KA 
4343/06) held that there was a legitimate aim for this restriction, namely a restriction of the 
total amount of registered doctors in order to ensure the financial stability of the statutory 
health insurance system and on the other hand a necessity to allow enough younger doctors to 
enter into the system. In the view of the Court this restriction of doctors is in line with the 
provisions in Directive 2000/78/EC.

Furthermore, at European level, the question was raised whether obligatory termination of an 
employment contract fixed at the age of 65 by collective agreements in Spain are in line with 
the EU provision on age discrimination. The European Court of Justice held (case Pallacios 
de la Villa, judgment of 16 October 2007, C-41105) that these clauses were justified by a 
legitimate aim (labour market policies).

Therefore, in the light of the information given by the petitioner and the above mentioned 
case-law, the Commission has no reason to conclude that there has been a breach of 
Community law by Germany. Consequently, as the Commission has no competence to deal 
with individual claims, the Commission can only suggest to the petitioner to bring his case 
before the competent national tribunals. 

6. Further Commission reply, received on 26 October 2009.

As stated in its previous communications on this petition, the Commission has no reason to 
conclude that there has been a breach of Community law by Germany. 

In his new contribution dated 15 April 2009, the petitioner puts forward that in case C-341/08 
(request for a preliminary ruling of the ECJ in the Petersen case) the Commission comes to a 
different conclusion. He argues that the age limit of 68 years for German dentists to provide 
panel dental care was not justified. However, after an extensive comparison of the legal and 
factual situation for doctors and dentists, the Commission concludes yet again that case C-
341/08 is different from the petitioner's case.

Indeed, case C-341/08 concerns the German case of a dentist who complained against the fact 
that his admission to provide panel dental care ended after he had turned 68. The maximum 
age limit of 68 years was introduced by the 'Gesetz zur Sicherung und Strukturverbesserung 
der gesetzlichen Krankenversicherung' (Law on the safeguarding and structural improvement 
of the statutory health insurance scheme - GSG 1993) of 21 December 1992 and concerned 
both dentists and doctors. The official justification for this law explains that the growth in the 
number of panel doctors and dentists represents a significant cause of excessive rises in 
expenditure in the statutory health insurance scheme. In view of the constantly increasing 
number of panel doctors, there seemed to be a need to limit the number of panel doctors. The 
surplus supply should not, in view of the legislator, be curbed only by restrictions on 
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admission, at the expense of the young generation of doctors/dentists. To that end, the 
introduction of a mandatory age limit for panel doctors/dentists seemed also necessary. 
However, in 2006 the legislature withdrew the rules restricting admission for panel dentists in 
their entirety (Gesetz zur Aenderung des Vertragsarztrechts und anderer Gesetze /Law 
amending the rules governing panel doctors and other laws of 22 December 2006). This is the 
main reason why, in its contribution to this case, the Commission came to the conclusion that 
the justification for the age limit is not valid any more for panel dentists.

However, things remain different for doctors since the rules restricting admission have not 
been withdrawn in their entirety. Therefore, the justification for the age limits as explained 
above is still valid and the Commission maintains its former conclusion on this petition. 


