
CM\794562EN.doc PE430.503v01-00

EN United in diversity EN

EUROPEAN PARLIAMENT 2009 - 2014

Committee on Petitions

26.10.2009

NOTICE TO MEMBERS

Subject: Petition 0192/2009 by Michael Ashbrook (German), on behalf of the workers’ 
association ‘Solidarity, Independence, Democracy (SID)’, bearing 469 signatures, 
on contract staff working for the EU institutions.

1. Summary of petition

The petitioner, who is Secretary-General of the ‘SID’, complains about the employment and 
working conditions offered by the EU institutions to contract staff. He points out that, in 
contrast to contract staff, temporary staff have the same rights under the Staff Regulations as 
permanent staff and the opportunity to take part in internal selection tests. As he believes that 
this situation is a blatant breach of EU principles banning discrimination, the EU’s Charter of 
Fundamental Rights and ILO Convention No 111 concerning Discrimination in Respect of 
Employment and Occupation, he calls on the European Parliament to intervene to protect the 
legitimate rights of contract staff.

2. Admissibility

Declared admissible on 25 May 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 26 October 2009.

‘The petition

The petitioner is Secretary-General of the SID (“Solidarity, Independence, Democracy”), an 
organisation representing workers. He calls for the withdrawal of internal competitions 
COM/INT/EU10/08/AST1, COM/INT/EU10/08/AST3, COM/INT/EU10/08/AD5, 
COM/INT/EU10/08/AD9 and COM/INT/EU10/08/AD12 or the amendment of their 
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eligibility criteria in order to extend access to all officials and servants, whatever their 
citizenship or nature of their contract, based on the following observations:

a) These competitions allegedly discriminate against nationals of the Member States 
of the pre-enlargement EU (“EU-15”) and of the Member States that joined in the 
2007 enlargement – Bulgaria and Romania – (“EU-2”), because these nationals do 
not meet the eligibility criteria.

b) These competitions allegedly discriminate against contract staff, because these 
staff do not meet the eligibility criteria.

c) These competitions allegedly involve malpractice in that they will lead to nearly 
all temporary staff from the countries having joined the European Union on 
1 May 2004 (“EU-10”) being converted into officials through a semi-automatic 
procedure, even though these temporary staff have never been through a selection 
procedure organised by the EPSO, but have simply been selected by their 
Directorate-General. 

Background to the competitions

On 1 May 2004 the European Union was enlarged with the accession of 10 new Member 
States. 

On 5 June 2002 the Commission adopted a communication on the activities and human 
resources of the Commission in the enlarged European Union1. This communication 
identified the number of additional staff needed due to the enlargement (and more specifically 
a need for 3 400 additional posts financed by the operating budget and 150 by the research 
budget). 

On 19 February 2003 the Commission adopted a communication concerning the recruitment 
of Commission officials from the new Member States2. This communication addressed the 
level of representation of the new Member States in the Commission’s staff. It set an 
indicative recruitment target of 3 441 posts (excluding direct research actions) that had to be 
reserved for nationals of the Member States joining the EU. 

On 23 February 2004 the Council adopted Regulation (EC, Euratom) No 401/20043

introducing, on the occasion of this accession, special temporary measures for recruitment of 
officials of the European Communities. These measures in particular allow the institutions to 
fill vacant posts only with nationals of the 10 countries in question (in derogation from the 
provision of the Staff Regulations stipulating that no posts shall be reserved for nationals of 
any specific Member State) within the limit of the number allotted, taking into account 
budgetary discussions4. This derogation applies for a transition period ending on 
31 December 2010. 

                                               
1 Communication from the Commission to the Council and the European Parliament on the Activities and 

Human Resources of the Commission in the Enlarged European Union (COM(2002)311 final). 
2 Communication of Mr Kinnock to the Commission concerning the recruitment of Commission officials 

from the new Member States (C(2003)436/5).
3 Council Regulation (EC, Euratom) No 401/2004 of 23 February 2004, OJ L 67, 5.3.2004, p. 1.
4 Article 27 of the Staff Regulations of Officials of the European Communities.
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Two years before the end of the transition period, the Commission prepared a report on the 
state of play in the achievement of its indicative recruitment target for nationals of the 
Member States having joined the EU in 2004. It was apparent from this report that the 
Commission had actually achieved its targets (two years before the end of the transition
period) with, however, a fairly high proportion of temporary staff (in the region of 26%). The 
European Parliament and the Council were informed of this report1. 

This high proportion of temporary staff among nationals of the countries that joined the EU in 
2004 was due, in particular, to the inadequacy (in terms of quantity, but also particularly in 
terms of their specific profiles) of the lists of competition laureates that were provided to the 
Commission for the purpose of recruitment, in relation to the overall targets. As the reserve 
lists were interinstitutional, the Commission could not recruit more laureates than the number 
allotted. However, a high proportion of temporary staff could in the long term prove 
incompatible with the interests of the service. In effect, the departure of this large number of 
temporary staff at the end of their contracts could, on the one hand, affect the smooth running 
of the services (also depriving them of a sizeable body of knowledge) and, on the other hand, 
jeopardise the achievement of the aforementioned recruitment targets for nationals of the 
countries that joined the EU in May 2004. 

On 28 November 2008, in order to meet its requirements for permanent officials who were 
nationals of the 10 Member States that joined the European Union on 1 May 2004, the 
European Commission organised access tests and five internal competitions based on 
qualifications and tests in order to appoint assistants (AST1 and AST3) and administrators 
(AD5, AD9 and AD12; in the last two cases, for Head of Unit posts) with Cypriot, Czech, 
Estonian, Hungarian, Latvian, Lithuanian, Maltese, Polish, Slovakian and Slovenian 
citizenship. These competitions were numbered COM/INT/EU10/08/AST1, 
COM/INT/EU10/08/AST3, COM/INT/EU10/08/AD5, COM/INT/EU10/08/AD9 and 
COM/INT/EU10/08/AD12. 

Among the eligibility criteria, the notice of competition stipulated that, on the closing date for 
applications, candidates must: 

- be citizens of one of the 10 Member States that joined the European Union on 
1 May 2004 (Cyprus, Czech Republic, Estonia, Latvia, Lithuania, Hungary, Malta, 
Poland, Slovakia and Slovenia);

- be officials or temporary staff of the Commission or of the services attached to it, 
occupying a post and having the administrative status “in active employment”, “on 
leave for military service”, “on parental or family leave”, or “on secondment in the 
interests of the service” or “at their own request” (in the first six months of their 
secondment) within the meaning of Articles 35 et seq. of the Staff Regulations of 
Officials of the European Communities (“the Staff Regulations”).

                                               
1 See, inter alia, Commission report on EU-12 Recruitment for the Council and the Parliament 

(Operating establishment plan and offices, for management staff including research budget), State of 
Play 1 February 2009 and State of Play 1 September 2008.
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Commission observations on the petition

As a preliminary point, the Commission notes that, in accordance with the Staff Regulations, 
the Appointing Authority (AA) exercises its power in strict compliance with the provisions of 
the Staff Regulations. In addition, although it enjoys wide discretionary power, this is always 
exercised under judicial control. It is in light of this observation that the main objections 
raised by the petition should be examined.

a) Competitions reserved for nationals of the 10 countries that joined the EU in 2004

One of the principles of the Staff Regulations is that the AA acts solely in the interests of the 
service. As a result, the decision to organise an internal competition is not taken because the 
persons concerned wish to become officials of the European Communities. In fact, on the 
contrary, Article 29(1) of the Staff Regulations, which forms the relevant legal basis in this 
particular case, stipulates that the AA shall consider whether to hold an internal competition 
in order to fill “a vacant post in an institution” after having considered whether the post can be 
filled by transfer, [certification] or promotion. 

In this particular case, the posts to be filled are posts reserved for the recruitment of EU-10
citizens. The AA, having noted that the number of EU-10 officials at the institution was well 
below the number of posts reserved for EU-10 citizens, decided to organise an internal 
competition. It goes without saying that one of the eligibility criteria for such a competition 
(the purpose of which is to appoint officials who are EU-10 citizens) should be that the 
candidate must be a citizen of one of these EU-10 countries.

Clearly, the question may be asked as to why the Commission did not organise a similar 
competition for EU-15 and/or EU-2 citizens.

With regard to EU-15 citizens, the answer is simple. A competition reserved solely for EU-15 
citizens would be contrary to the Staff Regulations. The organisation of the five competitions 
in question was made possible by the aforementioned Regulation (EC, Euratom) 
No 401/2004. However, there is no similar regulation allowing the organisation of 
competitions reserved for EU-15 citizens. According to Article 2 of said Regulation, the 
Commission only has the option of organising competitions in the 11 official languages of the 
EU existing before 1 May 2004. However, such a competition could not exclude the 
participation of citizens of the 10 countries in question (in addition, two of these 10 countries 
have one of these 11 languages as an official language).

However, the organisation of a competition in the 11 languages of the EU-15 would not be 
justified. On the one hand, the proportion of EU-15 AT2b (1.26%) and AT2d (0.47%) 
temporary staff is below the threshold of 3% of all permanent posts authorised in the 
Commission’s list of posts. This is the threshold that was set by the Commission in its 
decision on the use of temporary staff1. On the other hand, the reserve lists of EU-15 
competition laureates that are currently available allow recruitment requirements for future 
years to be met. 

                                               
1 Commission Decision of 28 April 2004 on a new policy for the engagement and use of temporary 

agents, Article 3 (C(2004)1597/7). Figures = situation as of 1 January 2009.
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As regards EU-2 citizens, the situation is a little more complex. The proportion of EU-2 
temporary staff in relation to the number of posts occupied by EU-2 citizens (40%) is even 
higher than the proportion for EU-10 citizens. 

However, the Commission felt that it would be premature at this stage to consider holding an 
internal competition reserved for EU-2 citizens. Bulgaria and Romania only joined the 
European Union on 1 January 2007 (therefore two years after the EU-10 countries). In 
addition, the transition period during which posts can be reserved for EU-2 citizens will 
continue until the end of 2011 (as opposed to 2010 for EU-10 citizens). Finally, the EU-2 
recruitment targets (set for the 2007-2011 period) have not yet been met. The Commission is 
not therefore at this stage ruling out organising an internal competition reserved for EU-2
citizens, but feels that this question must be considered when the factual situation is clearer.

In view of the above, the Commission believes that there is no need to annul or amend the 
eligibility criteria in terms of citizenship for the competitions called into question.

b) Competitions reserved for officials and temporary staff

The eligibility criterion called into question (namely that only officials and temporary staff are 
eligible for the five internal competitions in question, to the exclusion therefore of contract 
staff in particular) is not the result of a decision taken by the AA. It stems from the direct 
application of the Staff Regulations, which stipulate in Article 29 that before filling a vacant 
post in an institution, the AA shall first consider whether to hold “a competition internal to the 
institution, which shall be open only to officials and temporary staff as defined in Article 2 of 
the Conditions of Employment of other servants of the European Communities” (“the 
CEOS”). 

As this provision is laid down by the Staff Regulations, the Commission had no choice but to 
apply it (and therefore open the competitions in question only to officials and temporary 
staff). No further action should therefore be taken on this point of the petition.

The Commission would also point out that this provision of the Staff Regulations does not 
discriminate against contract staff. In accordance with Article 2 of the CEOS, temporary staff, 
like officials, occupy a post included in the list of posts appended to the section of the budget 
relating to that institution. This is not the case with contract staff (who are paid from 
appropriations and do not occupy a post included in the list of posts).

The consequence of this observation is that, where successful in an internal competition, the 
institution can easily appoint the temporary servant in question, either to his or her own post 
or to another post (but in this case the temporary servant will leave the post that he or she has 
been occupying). This is not the case with the appointment of the contract agent who is 
successful in a competition as this requires, as with any external laureate, a post to become 
vacant. 

In this particular case, as indicated above, all of the posts reserved for EU-10 citizens are 
occupied (three-quarters by officials and one-quarter by temporary staff). This means that, 
unless the number of posts reserved for EU-10 citizens were to increase or unless EU-10 
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temporary staff not having taken part or been successful in a competition were dismissed 
early, there would be no posts reserved for EU-10 citizens that could be used to appoint a 
contract agent having been admitted to (quod non) and been successful in an internal 
competition.

c) Allegations of malpractice

The Commission feels that the final part of the petition contains only a series of assertions and 
accusations without any foundation.  

The petitioner firstly asserts that among the 4 000 EU-12 officials made permanent during the 
last four years, 1 200 started their careers as temporary staff. The Commission does not know 
from where the petitioner has obtained these figures. In any event, it should be noted that, on 
1 February 2009 (the petition is dated 20 February), the number of EU-12 officials (permanent 
and probationary) at the Commission was not 4 000 but 2 945 (as apparent from the 
aforementioned report). The total number of EU-12 temporary staff employed by the 
Commission since 2004 is only 1 5581 and, on 1 February 2009, 1 166 of these were still 
temporary staff (which means that fewer than 300 officials were previously temporary staff). 
This is a long way off the figure of 1 200 officials who were allegedly previously temporary 
staff, as the petitioner wrongly claims.

The petition then claims that the fact that these officials (the 1 200 who allegedly became 
officials, which was in reality fewer than 300) started their careers with the Commission as 
temporary staff is allegedly a case of “malpractice”. 

To date, all the competitions organised to recruit EU-12 citizens have been general 
competitions. Therefore, the Commission struggles to understand the relevance of the 
criticism made in the petition and feels that these assertions about temporary staff appointed 
as officials following a general competition are defamatory.

The petition also asserts that the internal competitions called into question will result in 
“most” of the temporary staff being offered jobs for life. Once again, this assertion is very far 
from the truth. In the first place, the number of laureates resulting from these five 
competitions (550) is below the number of EU-10 temporary staff potentially affected (7932). 
Secondly, these competitions are also accessible to officials and, in fact, the total number of 
candidates (1 952) was significantly higher than the subsequent number of laureates (550), 
which gives a statistical probability of succeeding in the region of one in four (in other words, 
clearly less than “most”).

Finally, the petition asserts that these temporary staff were allegedly appointed as officials
without their qualifications having been closely examined. Once again, these criticisms in the 
petition are not justified. It is true, as stated by the petition, that most of the temporary staff in 
question were employed without going through a formal selection procedure. However, it was 

                                               
1 Situation in June 2009. Source: Sysper and Sysper2.
2 Estimate of the number of eligible temporary staff: number of EU-10 temporary staff at the 

Commission at the end of June 2008 (i.e. 6 months before the closing date for applications). Source: 
Data Warehouse.
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for that reason, inter alia, that the Commission was keen to organise the five internal 
competitions in question, according to the same standards as for general competitions. On the 
one hand, the Commission delegated the task of organising these internal competitions to the 
EPSO and, on the other hand, the terms of the internal competitions (nature and difficulty of 
the tests) and the “general” conditions of access (therefore those not linked to the internal 
nature of the competition) were set by applying the same standards as for EU-10 external 
competitions. 

The care with which these competitions were organised is clearly illustrated by the outcome 
of competition COM/INT/EU10/08/AST1, in which the number of candidates was relatively 
low (196 candidates for 170 potential laureates). After the computer tests and written phase, 
the field had already been whittled down to 86 candidates. These figures show that the 
competitions in question were real competitions and that the laureates of these competitions 
will have proven their aptitude to become officials of the European Communities. 

Conclusions

The Commission believes that no further action should be taken on this petition. 

Each enlargement is accompanied by specific measures aimed at ensuring, within a relatively 
short space of time, adequate representation in the institutions of citizens from the Member 
States joining the EU. Experience shows that these measures often generate negative reactions 
from the populations excluded by these “positive” measures. However, it is a shame that these 
reactions lead, as in this particular case, to gratuitous allegations.’


