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Ireland, on overcharging of small businesses by ACC/Rabobank

1. Summary of petition

The petitioner asks the European Parliament to look into the unfair treatment of small 
businesses by ACC/Rabobank. He alleges that small businesses are overcharged and do not 
enjoy any protection under Irish legislation. The petitioner argues that, according to Irish 
legislation, small businesses find themselves in a "non-consumer" category as they do not 
qualify for protection as either businesses or consumers. The petitioner explains that about 
fifty percent of all businesses in Ireland, accounting for about seventy percent of banking 
transactions, find themselves in this position. As a consequence, small businesses are also 
deprived of their automatic right to seek redress with the Irish Regulator or the Irish 
Ombudsman. The petitioner maintains that the only possible remedy is to bring action before 
the national courts, which is extremely expensive.

2. Admissibility

Declared admissible on 8 July 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 26 October 2009.

The Irish Financial Regulatory Authorities refer to people who have business dealings in 
excess of €3 million a year as "non-consumers". The petitioner is arguing that under the 
existing legislation in Ireland no protection is offered to people who fall into this category. In 
particular, non-consumers are deprived of the right to settle their disputes with financial 
services providers with the Irish Regulator or the Ombudsman's Bureau. According to the 
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petitioner, the only option for the "non-consumers" to defend their rights is to file cases in the 
courts. 

The petitioner refers to the concrete case of ACC/Rabobank, which, according to him, has 
been systematically overcharging Irish customers since Rabobank's takeover in 2002, and 
with which some members of the Friends of Banking Ireland are in disputes. 

According to the petitioner, the financial burden placed on people who fall into the non-
consumer category is creating severe hardship for people in business. He is asking for this 
matter to be addressed. 

The Commission is aware of the fact that, beyond a certain turnover threshold, many 
alternative redress mechanisms, such as Ombudsmen schemes, would no longer be accessible. 
This is, indeed, the case in Ireland where a 3 million € limit for accepting complaints is set by 
the Financial Services Ombudsman service. The underlying reason is generally that, beyond a 
certain turnover threshold, it is assumed (rightly or wrongly as the case may be) that a given 
SME is no longer in the same situation of vulnerability, or at least of asymmetry of means, 
with a given financial service provider. In other words, it is assumed that beyond a certain 
level of turnover, a small company can be expected to have the financial capacity to seek 
professional advice or assistance or to acquire legal expenses insurance. Ombudsmen 
therefore prefer to concentrate their limited resources on individual consumers or very small 
companies. Any moral or physical individual falling outside the Ombudsman's jurisdiction 
limits can still resort to judicial redress. In a competitive market, they should also be able to 
change their financial services provider if they consider that they are charged excesssively 
high fees.  

The Commission is, however, not aware of similar turnover limits set by national regulators. 
EU rules generally do not prevent national regulators from introducing, on objective grounds, 
such as the turnover level, some distinctions as to the possibility to introduce complaints with 
them. There are exceptions to this for instance in the payments field where, pursuant to 
Article 80 of the Payments Services Directive (2007/64/EC), "Member States shall ensure that 
procedures are set up which allow payment service users (defined as "a natural or legal person 
making use of a payment service") to submit complaints to the competent authorities with 
regard to payment service providers' alleged infringements of the provisions of  national law 
implementing the provisions of this Directive".

It should be noted that the consumer acquis does not recognise SMEs as consumers. While 
Member States may extend the protection provided by the acquis they are under no obligation 
to do so. However, the Commission recognizes the central role played by SMEs1 in the EU 
economy and adopted in June 2008 the "Small Business Act" (SBA) for Europe2. The SBA 
aims at anchoring the “Think Small First principle” in European and national legislation in 
order to improve the business environment in which SMEs operate and tackle the problems 
hampering their development. Therefore, even if it does not contain specific initiatives to help 
SMEs in seeking and obtaining redress in a national context, it promotes policies supporting 
SMEs and encourages Member States to take SME-friendly measures.
                                               
1 As defined by Commission Recommendation 2003/361/EC.
2 http://ec.europa.eu/enterprise/entrepreneurship/sba_en.htm
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Conclusions

The Commission does not consider that there is an infringement of EU law as the Payment 
Services Directive is to be implemented into national law by Member States by 1 November 
2009. Furthermore, the subject matter of the dispute described by the petitioner does not seem 
to concern the area of payments.


