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NOTICE TO MEMBERS

Subject: Petition 0685/2004 by Eusebio Ortega Villalvilla (Spanish), on behalf of the 
‘San Andrés de los Tacones’ residents association, and 1 co-signatory, on 
alleged infringement of EU legislation in connection with the development of 
an industrial zone

1. Summary of petition

The petitioner, who is chairman of the above residents association, objects on its behalf to the 
projected industrial development project, arguing that it infringes Council Directive 
83/337/EEC on assessment of the effects of certain public and private projects on the 
environment, as amended by Council Directive 97/11/EC, together with Directive 
2001/42/EC of the European Parliament and of the Council on the assessment of the effects of 
certain plans and programmes on the environment, giving a number of examples in support of 
his views.

2. Admissibility

Declared admissible on 29 March 2005. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 16 September 2005.

The petitioner states that the planned establishment of a 400.21 hectare logistics and industrial 
estate must be made subject to an environmental impact assessment (EIA) in accordance with 
Council Directive 85/337/EEC on the assessment of the effects of certain public and private 
projects on the environment as amended by Council Directive 97/11/EC.1 He further states 
                                               
1  OJ L 175, 5.7.1985, p. 40 and OJ L 73, 14.3.1997, p. 5.
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that an assessment may also be required under Directive 2001/42/EC of the European 
Parliament and of the Council on the assessment of the effects of certain plans and 
programmes on the environment.1

Council Directive 85/337/EEC (the EIA Directive) provides that Member States must ensure 
that, before development consent is given, projects likely to have significant effects on the 
environment by virtue, inter alia, of their nature, size or location are made subject to an 
assessment of the environmental effects. These projects are defined in Article 4 and Annexes I 
and II of the Directive. For projects like “industrial estate development projects” listed under 
Annex II (10)(a), Member States have to determine, by means of either a case by case 
examination or according to thresholds or criteria, whether the project is to be made subject to 
an assessment because of its likely significant effects on the environment taking into account 
the relevant selection criteria set out in Annex III of the Directive. 

In some circumstances, both the EIA Directive and Directive 2001/42/EC (the SEA Directive) 
might apply simultaneously to the same proposal. This might happen, for example, when a 
plan or programme is drawn up for a particular development which was also defined as a 
project in the EIA Directive. Depending on the circumstances, this might happen in the case 
of an industrial estate development. The SEA Directive would apply only if all the criteria in 
its Articles 2 and 3 were met and, in most cases, if the plan or programme was begun after the 
date of application of the Directive (i.e. 21st July 2004). 
The facts raised by the petitioner were also brought to the attention of the Commission by 
means of several complaints. Within the framework of the investigations launched, the 
Commission made representations to the Spanish authorities to request their views on the 
application of Community law in this case. 
In their reply, the Spanish authorities stated that the possible creation of a logistics and 
industrial estate in the San Andrés de los Tacones and Serín districts of Gijón (Principality of 
Asturias) is under consideration.  However, there is, as yet, no concrete project. The 
authorities affirm that any possible modification of the General Urban Planning Act of the 
Municipality of Gijón aiming at developing this project will be made subject to the provisions 
laid down by Spanish and Community legislation, including therefore the SEA Directive.  The 
Spanish authorities indicate that the “Partial Urban Plan”, required subsequently under 
Spanish legislation to authorise the project, will be then made subject to an environmental 
impact assessment under the EIA Directive. 

The Spanish authorities have also expressed their commitment to keeping the Commission 
informed of any decision that might be adopted in the future in relation with this case.

Given the current absence of a project and the commitment of the Spanish authorities to 
effectively apply EC environmental law if the project is finally adopted, the Commission 
decided to close the investigations, having previously informed the complainants.  Within the 
time limit allowed the complainants did not subsequently provide further relevant information 
that might reveal evidence of an infringement of EC Law in this case.

4. Commission reply, received on 20 November 2009.

                                               
1  OJ L 197, 21.7.2001, p. 30.
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The Commission requested information from the Spanish authorities concerning the 
modification of the Urban Management Plan of Gijón (Asturias), to adapt it to the regional 
urban law 3/2002, "Adaptación del Plan General de Ordenación Urbana de Gijón 2004". 

Article 13(3) of Directive 2001/42/EC1 of the European Parliament and of the Council of 27 
June 2001 on the assessment of the effects of certain plans and programmes on the 
environment, states that the obligation to carry out an environmental assessment shall apply to 
the plans and programmes of which the first formal preparatory act is subsequent to 21 July 
2004. 

Therefore, the directive is not applicable to the denounced plan, as its initial approval by a 
plenary session of the Gijón Town Council took place on 9 February 2004 and the previous 
information for and the consultation of the public was published in the Regional Official 
Journal on 19 December of 2003. Furthermore, the plan was finally approved on 
30 December 2005, which means that the plan passed within 24 months from 21 July 2004.

Conclusion

The plan does not need to comply with Directive 2001/42/EC, as it is excluded by Article 
13(3).

                                               
1 OJ L 197, 21.7.2001, p. 30-37


