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NOTICE TO MEMBERS

Subject: Petition 0357/2006 by M. Kenneth Abela (Maltese), on alleged breaches of 
the EC legislation concerning equivalence of qualifications by Maltese 
authorities

1. Summary of petition

The petitioner, who holds a UK postgraduate degree as engineer, maintains that he was denied 
the right of practice in Malta. According to the petitioner, the Engineering Board of Malta has 
refused to grant him the necessary permit to work as an engineer. He asks for the European 
Parliament's support to solve his case.

2. Admissibility

Declared admissible on 21 September 2006. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 7 May 2007.

Mr Abela, a Maltese national, is a UK Chartered Engineer and Member of the UK 
Engineering Board. He applied for professional recognition as an engineer in Malta under 
Directive 89/48/EC but the Maltese authorities (the Engineering Board) rejected his request 
outright. He went to the SOLVIT network but SOLVIT could not solve his case. He then 
lodged a complaint with the European Commission (2005/4427) which was filed on 
28.6.2006. Mr Abela was informed of this decision.

Mr Abela complains against the Maltese authorities for their failure to correctly apply 
Directive 89/48/EEC to his request for professional recognition as an engineer in Malta. The 
Maltese have simply rejected his application without motivation and without allowing him the 
possibility of undertaking a compensation measure (either an aptitude test or a period of 
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supervised practice).
The Commission, as already stated above, closed the file on the complaint because it 
considers that this is an individual case of bad application of EU law and therefore Mr Abela 
should seek appropriate remedy against the decision of the Maltese Engineering Board before 
the national courts. He has inter alia followed this route.
The Commission is nevertheless seeking solutions using alternative means to infringement 
procedures; it is continuing to hold regular contacts with the Maltese authorities and also with  
Mr Busuttil, MEP, and has advised the competent Maltese authorities on how to apply 
directive 89/48/EC correctly in this case. It is now up to the Maltese competent authorities to 
correctly apply Directive 89/48/EEC. From recent correspondence it emerges that the Maltese 
authorities have committed to do so and  that Mr Abela's case should soon be settled.

Conclusion

The Commission continues its efforts to solve this case in an amiable way through contacts 
with the Maltese authorities and these efforts seem to be about to pay off. 

4. Further Commission reply, received on 5 May 2008.

The petitioner obtained his professional qualifications as engineer in the UK. Initially he was 
denied the recognition of his professional qualifications in Malta. However, following his 
intervention, the Maltese authorities amended their decision on 30.1.2007 and imposed a 
compensatory measure without however giving him the possibility to choose between an 
aptitude test and an adaptation period. As justification for this decision, the Maltese 
authorities argued that they are implementing their right for derogation from the migrant's 
right of choice on the basis of Art. 10 of Directive 89/48/EEC1.

As the Commission had not received any official request for application of a derogation by 
Malta, it informed the Maltese authorities in writing on 4.4.2007 about the procedure which 
needs to be followed when applying for a derogation and invited them to submit such a 
request in due course. On 5.10.2007 the Maltese authorities responded and submitted an 
official request for derogation. This request was not sufficiently clear, lacked factual elements 
and did not provide substantive arguments which would allow the Commission to take a 
decision on it. Therefore, the Commission addressed a detailed request for further information 
to the Maltese authorities on 20.11.2007. 

It is Directive 2005/36/EC2 on the recognition of professional qualifications which is 
applicable since 20.10.2007 and which replaces Directive 89/48/EEC. This Directive allows 
the professional/migrant to establish himself and to pursue the profession for which he 
obtained qualifications in his Member State in another Member State provided that: 

                                               
1 Council Directive of 21 December 1988 on a general system for the recognition of higher-education diplomas 

awarded on completion of professional education and training of at least three years' duration, OJ L 19 of 
24.1.1989, p. 16.

2 The same concept has been taken over in the new regime on the recognition of professional qualifications, 
Directive 2005/36/EC of 7.9.2007 on the recognition of professional qualifications, OJ. L 255 of 30.9.2005, 
p. 22.
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 the profession is regulated in the host Member State and
 the migrant has obtained professional qualifications in the EU (or in a third country –

in which case he subsequently obtained 3 years of professional experience in that 
profession on the territory of the Member State which recognised this formal 
professional qualification).

As regards the engineer's profession, this profession is not harmonised in the European Union. 
The recognition of engineer qualifications falls under the provisions of the so-called general 
system of the recognition of professional qualifications as set out in Title III, Chapter I of 
Directive 2005/36/EC. The general system does not provide for the automatic recognition of 
professional qualifications. The rationale of this system is that the host Member State must 
allow the EU citizen to exercise a profession on its territory even if he does not have the 
required national diploma, provided that he holds the diploma required in another Member 
State for the taking up or pursuit of the same profession. 

Furthermore, the host Member State has to determine whether those qualifications correspond 
to the qualifications which it requires under its national provisions. Only where there are 
substantial differences between the migrant's education and training (in duration or the scope 
of activities) and the requirements in the host Member State, the latter can impose 
compensatory measures on the migrant (an adaptation period or an aptitude test) while it is up 
to the migrant to choose the one or the other. 

Member States may however derogate from the applicant's right of choice. In line with Article 
14 of Directive 2005/36/EC, they shall immediately communicate to the Commission as well 
as to the Member States the corresponding draft provision as well as the grounds which make 
the enactment of such a provision necessary. On 5.10.2007 the Commission received such a 
request for derogation from Malta.

In concrete terms, the Maltese authorities need to demonstrate the necessity to derogate from 
the engineering professionals' right to choose between an aptitude test and an adaptation 
period for the entire engineering profession and not only for one specific case, such as the 
petitioner's one. 

Any derogation request needs to be justified in the light of the objectives pursued. In this 
specific case, the Maltese authorities need to demonstrate that the objectives which they 
pursue for the engineering profession can not be achieved in equal measure by an aptitude test 
and an adaptation period. Only in this case a derogation would be compatible with EU law.

Only if the Commission has not taken a decision contrary to the derogation request within 
three months, the Member State may adopt the provision in question.

Conclusion
The Commission has so far not received a response from Malta to its detailed request for 
information of 20.11.2007 and has therefore sent a reminder to the Maltese authorities in this 
respect on 27.3.2008.
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5. Further Commission reply, received on 21 October 2008.

The Commission received the Maltese response to its letter dated 20.11.2007 on 11.6.2008.

The Maltese authorities informed the Commission that the petitioner participated in a 2-year 
course and obtained a Higher National Diploma in the UK which differs from a BSc course 
which is required in Malta in order to obtain engineering qualifications in content. They 
explained further that the petitioner obtained registration as Chartered engineer on the basis of 
his 2 year-course. He is said to have never worked in the UK under supervision and he cannot, 
therefore, be deemed to have obtained additional education and training in the UK.

The Maltese authorities consider that the petitioner's Higher National Diploma allows 
registration in the UK under the title Incorporated engineer (engineering technician), which is 
a profession not regulated in Malta. Consequently, nothing hinders the petitioner to exercise 
this profession in Malta. He is said to have applied for recognition as engineer, a profession 
for which the Maltese authorities do not consider him qualified.

The petitioner holds the title of Chartered Engineer, which was awarded on the basis of his 2-
year Higher Education Degree obtained in the UK and his Masters degree obtained in the UK. 
He indicates that he has obtained 25 years of professional experience.

On the basis of the information provided by the Maltese authorities there is a difference in the 
content/and or the duration of the education and training which the petitioner obtained in 
comparison to the education and training required under Maltese law. The Maltese argument 
that, due to this difference, he can not apply for recognition as an engineer, but only as 
engineering technician, is not correct for two reasons:

- under UK regulations he is considered an engineer, entitled to carry the title Chartered 
Engineer; this fact can not be put into question by the Maltese authorities;

- in its Article 13, Directive 2005/36/EC1 indicates that "…[…] attestations of competence or 
evidence of formal qualifications shall attest a level of professional qualification at least 
equivalent to the level immediately prior to that which is required in the host Member 
State.[…]".The Maltese authorities can impose compensatory measures on the applicant if 
substantial differences exist between the education and training received by the applicant and 
the education and training required under Maltese law. However, the Maltese authorities have 
to take into consideration the petitioner's professional experience of 25 years, when deciding 
on the scope of the compensatory measure (Art. 14 (5) of Directive 2005/36/EC).

In line with Art. 14 (2) of Directive 2005/36/EC, Malta has to grant the choice on the type of 
compensatory measure to the migrant. It is only in case a Member State requests a derogation 
from the migrant's choice and wants to impose either an aptitude test or an adaptation period, 
that the type of compensatory measure may be imposed by the Member State. This, however, 
is only possible if the Commission does not ask the Member State in question to refrain from 

                                               
1 Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the recognition 

of professional qualifications OJ L 255, 30.9.2005, p. 22–142



CM\797160EN.doc 5/6 PE388.748/REV.III

EN

applying a derogation because it is inappropriate or not in accordance with Community law.

In the case of Malta, the Commission received a derogation request on 5.10.2007. The 
Maltese response was received on 11.6.2008. In their letter, the Maltese authorities request a 
bilateral meeting with the Commission with a view to explaining the particular context of 
Malta in relation to this derogation. The request for a meeting is a clear indication for the 
Commission that the notification of the request for derogation by Malta is not complete and 
therefore without effect on the 3 months obligatory deadline.

As concerns the petitioner's case, the Commission learned from the Maltese authorities on 
11.6.2008 that he was imposed an aptitude test by a decision of 30.1.2007, but that he refused 
to take this test.

Conclusion

In view of the explanations above, the Commission is of the opinion that 

 Art. 13 of Directive 2005/36/EC is applicable in his case, even though the Maltese 
authorities are of the opinion that he is not a qualified engineer;

 Art. 14 (2) of Directive 2005/36/EC gives applicants for recognition the right to 
choose between the different types of compensatory measures, which are an aptitude 
test on the one hand and an adaptation period on the other; this choice has not been 
granted to the petitioner;

In view of the above, the Maltese authorities infringed Directive 2005/36/EC in the case of 
the petitioner. The Commission will inform the petitioner of its analysis and will propose that 
he appeals the decision of the Maltese engineering board at national level.

6. Commission reply, received on 20 November 2009.

Due to recent developments over the last 4 months the Commission concludes that Malta 
correctly applies Directive 2005/36/EC to the case of the petitioner, with a view to granting 
him the recognition of his professional qualifications.

- on 22.6.2009 the petitioner informed the Commission that in a letter of 16.6.2009 the 
Maltese authorities invited him to choose between the type of compensatory measure;

- on 24.6.2009 a videoconference took place between the services of the Commission and the 
Maltese authorities (representatives of the Cabinet of the Prime Minister and of the 
Engineering Board), during which the Commission insisted that the professional 
qualifications of the petitioner can not be disregarded and that he should have the choice 
between the type of compensatory measure;

- in follow-up to the videoconference, the Commission received a letter from the Maltese 
authorities on 7.7.2009 in which they confirmed that the petitioner will have the choice 
between the type of compensatory measure;
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- on 21.8.2009 the petitioner informed the Commission that the competent authorities asked 
him to attend an interview "with a view to assessing his adaptation period".

In view of the events listed above, the Commission comes to the conclusion that Malta 
correctly applies Directive 2005/36/EC in the case of the petitioner and a violation of EU 
legislation cannot be demonstrated.


