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NOTICE TO MEMBERS

Subject: Petition 0052/2009 by Francesco Zurlo (Italian), on behalf of ‘Verdi Crotone 
– Comitato Vertenza Ambientale Provincia di Crotone’ (Crotone 
Environmental Committee), on contamination from waste in Crotone, 
insufficient access to information and the ‘polluter pays’ principle

1. Summary of petition

The petitioner reports serious soil and water contamination allegedly resulting from industrial 
complexes and disposal sites for potentially toxic waste in the Crotone-Cassano-Cerchiara 
area. He maintains that those directly affected have been insufficiently involved in the 
decision-making process and that the authorities have given them little or no access to the 
relevant information. The petitioner refers in particular to the Aarhus Convention, the 
Environmental Action Programme and various agreements and documents concerning 
environmental policy.

2. Admissibility

Declared admissible on 22 April 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 20 November 2009.

The petitioner, representing the organisation Verdi Crotone – Crotone Environmental 
Committee, voices concern at the state of the Crotone-Cassano-Cerchiara site, where there is 
reportedly serious soil and water contamination. This area was one of the sites of national 
interest marked out for improvement by Decree No 468 of 18 September 2001. The 
boundaries of the site were defined by Ministerial Decree of 26 November 2002. It appears 
that proceedings were launched, back in 2002, against a firm responsible for this 
contamination. It is not clear from the petition whether this firm is the only one responsible or 
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whether other companies were also to blame for the pollution. That same year, the final 
contract for the improvement work was awarded following a call for tenders. The petitioner 
does not make clear whether the improvement contract awarded concerned the whole site or 
only the land occupied by this firm. Article 2 of Decree-Law No 208 of 30 December 2008 
provided for transactions (transazioni globali) to fix the improvement costs, for both the 
environmental damage and other potential damage the State or local authorities might claim. 
It appears that the entities and persons concerned had the opportunity to submit their 
comments regarding the potential transactions. 

The petitioner believes that the ‘polluter pays’ principle, Directive 2004/35/EC1 on 
environmental liability and the provisions on public participation and access to justice in 
environmental matters, set out in Directives 2003/4/EC2 and 2003/35/EC3, have been 
infringed.

‘Polluter pays’ principle

As regards the ‘polluter pays’ principle and the mention of some liability-related documents 
in the petition, the Commission provides the following comments:

The ‘polluter pays’ principle enshrined in Article 174(2) of the EC Treaty is one of the 
principles guiding the Community environmental policy. It is hence taken into account in 
policy-making decisions and in the relevant Community legislation, as for instance in the 
Environmental Liability Directive (ELD). However, the ‘polluter pays’ principle as a policy 
principle can neither be directly invoked as a legal basis for concrete action nor serve as a 
basis for determining non-compliance.

The Lugano Convention4 providing for strict liability through activities dangerous to the 
environment, has not yet entered into force. It has been open for accession since June 1993 
but has so far been signed by only nine states and no state has yet ratified it. The Community 
is not a party to this convention.

The Commission’s Green Paper on civil liability for environmental damage of 29 May 1993 
and the White Paper on environmental liability of 9 February 2000 marked milestones on the 
way to the development and eventual adoption of the above-mentioned Environmental 
Liability Directive (ELD). From neither of these documents can any legal obligations be 
drawn. 

The only applicable Community legislation in the field of environmental damage is, therefore, 
the ELD. The ELD, based on the ‘polluter pays’ principle, aims at preventing and remedying 
                                               
1 Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental 

liability with regard to the prevention and remedying of environmental damage, OJ L 143, 30.4.2004, p. 56.

2  OJ L 41, 14.2.2003, p. 26.

3  OJ L 156, 25.6.2003, p. 17.

4 Convention on Civil Liability for Damage Resulting from Activities Dangerous to the Environment
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environmental damage. Environmental damage is further defined as damage to protected 
species and natural habitats, damage to water and damage to land. The ELD establishes a 
system of strict liability for damage to the environment caused by the dangerous activities 
listed in the Directive. Its main objectives are prevention (in case of imminent threat of 
damage) and remediation (restoration of the damaged natural resources to baseline condition 
or, if not possible, providing a similar level of resources). The liable operator has to take the 
preventive and remedial action and to bear the costs. 

However, the ELD does not have retrospective effect. It does not apply to damage caused by 
an emission, event or incident that took place before 30 April 2007, or to damage caused by 
an emission, event or incident that takes place after the 30 April 2007 when it derives from a 
specific activity that took place and was finished before that date. 

It seems to follow from the information in the petition that the soil and water contamination in 
question was caused a long time before the entry into application of the ELD, hence the 
Directive is not applicable in the present case.

Public participation and access to justice in environmental matters

The petitioner also asserts that, in the case in point, there has been an infringement of the 
principle of public participation and access to justice in environmental matters, as laid down 
in Directives 2003/4/EC and 2003/35/EC.

Directive 2003/4/EC concerns public access to environmental information. It stipulates, in 
particular, that public authorities, as defined in Article 2(2) of the Directive, must ‘make 
available environmental information held by or for them to any applicant at his request and 
without his having to state an interest’. This implies that a request must be made. Article 6 of 
the Directive provides for access to the courts for any applicant who considers that his or her 
request for information has been ignored, wrongfully refused (whether in full or in part), 
inadequately answered or otherwise not dealt with in accordance with the provisions of 
Articles 3, 4 or 5.

Nowhere in the petition is it stated that a request for access to environmental information was 
submitted. Access to justice, as enshrined in Article 6 of the Directive, is not, therefore, 
applicable in the case in question. 

Directive 2003/35/EC provides for public participation in respect of the drawing-up of certain 
plans and programmes relating to the environment and amends Council 
Directives 85/337/EEC and 96/61/EC with regard to public participation and access to justice. 
This Directive was due to be transposed into Member States’ national legislation by 25 June 
2005 at the latest. 

Article 2 of this Directive provides for public participation as regards the plans and 
programmes listed in Annex I to the Directive. None of these plans or programmes covers the 
improvement of sites on which large quantities of industrial waste, sewage sludge or even 
hazardous waste has been stored. Furthermore, the environmental improvement measures
referred to in the petition were set out in legislative or regulatory acts dating back to 2002. 
Even supposing that the case forming the subject of the petition came under one of the plans 
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or programmes listed in Annex I, Article 2 was not in force at the time of the events under 
scrutiny. 

Article 3 of Directive 2003/35/EC lays down arrangements for public participation and access 
to justice with regard to environmental impact assessments (EIAs). The improvement of 
polluted areas is not included in the projects envisaged in Annexes I and II to 
Directive 85/337/EEC. Given that no EIA is required, Article 3(7), which provides for access 
to judicial proceedings to challenge the substantive or procedural legality of decisions, acts or 
omissions relating to EIAs (Article 10a of Directive 85/337/EEC, as amended by 
Directives 97/11/EC and 2003/35/EC1,) is not applicable in the case in question. Moreover, at 
the time of the events described by the petitioner (2001-2002), these rules had not yet been 
adopted. 

The same applies to Article 4 of Directive 2003/35/EC, which provides for public 
participation and access to justice as regards integrated pollution prevention and control.

As a result, examination of the description of events set out in the petition reveals no 
infringement of the provisions on public participation and access to justice in environmental 
matters laid down in Directives 2003/4/EC and 2003/35/EC.

Conclusion

The Commission considers that analysis of the considerations set out in the petition reveals no 
evidence of any infringement as regards environmental liability or public participation and 
access to justice in environmental matters. 

                                               
1 Directive 85/337/EEC was last amended by Directive 2009/31/EC of 23 April 09, published in OJ L 140, 

5.6.2009, p. 114. However, this amendment is not relevant in the case in point. 


