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1. Summary of petition

The petitioner, a German living in the Netherlands where he is resident for tax purposes, who 
writes books in German for a German publisher, indicates that the German authorities require 
him to file tax returns. Since he is being required to pay tax in two countries on the same 
revenue, he is encountering financial difficulties. While the German inland revenue 
authorities have indicated that the tax will be repaid, the petitioner has nevertheless been 
forced to borrow money and has had to fill in numerous forms for his reimbursement 
application even to be considered. The petitioner questions the admissibility of the procedure 
being followed by the German taxation authorities and is seeking an investigation. 

2. Admissibility

Declared admissible on 15 September 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 20 November 2009.

The taxation of income from independent work is not harmonised at EU level. Therefore, this 
is a matter dealt with by the Member States in their national law and bilateral conventions for 
the avoidance of double taxation (DTC).

As a matter of principle, if income is earned in a State other than the State of tax residence, 
the two States concerned may both wish to exercise their taxing rights in respect of such 
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income. In order to avoid double taxation, states normally decide to divide the taxing rights, 
based on a DTC. Where such an agreement is in place, no juridical double taxation should 
occur, meaning that a taxpayer should not be taxed on the same income more than once.

The complaint of the petitioner is not directed against double taxation as such but against the 
procedure applied by Germany. The petitioner criticises the fact that withholding tax is levied 
first and only reimbursed later upon request.

According to Article 9 of the DTC between Germany and the Netherlands, the residence state 
has the exclusive taxing right in respect of income from independent work if the work is not 
exercised in the source state. According to the information provided by the petitioner, the 
Commission has to assume that his books are written in the Netherlands. Therefore, the 
Netherlands are likely to have the exclusive taxing right in respect of the income paid by the 
German publisher. Germany acknowledges the Dutch taxing right by reimbursing the 
withholding tax it has levied. 

The procedure of levying a withholding tax and subsequently reimbursing it after an 
application by the tax payer is as such not incompatible with EC law, even when the same 
mechanism is not applied in the case of a resident taxpayer. 

In its judgment of 03.10.2006 in case C-290/04, "Scorpio", para. 38 subs., the European Court 
of Justice decided as follows:

"36 The procedure of retention at source and the liability rules supporting it constitute a 
legitimate and appropriate means of ensuring the tax treatment of the income of a 
person established outside the State of taxation and ensuring that the income concerned 
does not escape taxation in the State of residence and the State where the services are 
provided. It should be recalled that at the material time, in 1993, no Community 
directive or any other instrument referred to in the case-file governed mutual 
administrative assistance concerning the recovery of tax debts between the Kingdom of 
the Netherlands and the Federal Republic of Germany.

37 Moreover, the use of retention at source represented a proportionate means of 
ensuring the recovery of the tax debts of the State of taxation."

This position was confirmed more recently by the Court in its judgment of 22.12.2008 in case 
C-282/07, "Truck Center", para. 38 - 47, where the Court stated:

"38 In relation to direct taxes, the situations of residents and non-residents are, as a 
rule, not comparable (Schumacker, paragraph 31, and Wielockx, paragraph 18).

39 A difference in the treatment of resident and non-resident taxpayers cannot therefore 
in itself be categorised as discrimination within the meaning of the Treaty (Wielockx, 
paragraph 19, and Denkavit Internationaal and Denkavit France, paragraph 24).
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40 It is for that reason necessary to examine whether that is the position in the case in 
the main proceedings.

41 In that regard, the difference in treatment between companies receiving income from 
capital, established by the tax legislation at issue in the main proceedings, consisting in 
the application of different taxation arrangements to companies established in Belgium 
and to those established in another Member State, relates to situations which are not 
objectively comparable.

42 Firstly, when both the company paying the interest and the company receiving that 
interest are resident in Belgium, the position of the Belgian State is different to that in 
which it finds itself when a company resident in Belgium pays interest to a non-resident 
company, because, in the first case, the Belgian State acts in its capacity as the State of 
residence of the companies concerned, while, in the second case, it acts in its capacity 
as the State in which the interest originates.

43 Secondly, the payment of interest by one resident company to another resident 
company and the payment of interest by a resident company to a non-resident company 
give rise to two distinct charges which rest on separate legal bases.

44 Thus, on the one hand, while it is true that withholding tax is not charged on interest 
paid by one resident company to another resident company, the fact none the less 
remains that, in accordance with the provisions of the CIR 1992, that interest is taxed 
by the Belgian State because it remains subject to corporation tax in the hands of the 
latter company and on the same footing as that company’s other income.

45 On the other hand, the Belgian State retains at source withholding tax on interest 
paid by a resident company to a non-resident company pursuant to the discretionary 
power which, by virtue of the Belgium-Luxembourg Convention, the Belgian State and 
the Grand Duchy of Luxembourg have mutually reserved for themselves in the 
allocation of their powers of taxation.

46 Those different procedures for charging tax thus constitute a corollary to the fact 
that resident and non-resident recipient companies are subject to different charges.

47 Finally, those different taxation arrangements reflect the difference in the situations 
in which those companies find themselves with regard to recovery of the tax."

In view of the above, the collection of taxes in the case of non-residents by means of a 
withholding tax has in general to be regarded as compatible with EC law.

It is also in line with internationally accepted tax principles. Paragraph 19 of the Commentary 
on Article 10 of the OECD Model Tax Convention on income and on capital, reads as 
follows:

"The paragraph does not settle procedural questions. Each state should be able to use 
the procedure provided in its on law. It can either forthwith limit its tax to the rates 
given in the Article or tax in full and make a refund."
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The case of the petitioner, however, differs from the case law described above with regard to 
one aspect. In those cases the tax authorities of the source state had a taxing right under the 
DTC in respect of the income of the non-resident taxpayer. According to the facts given by 
the petitioner, Article 9 of the DTC between Germany and the Netherlands grants the 
residence state – here the Netherlands - the exclusive taxing right in respect of income from 
independent work when such work is not exercised in the source state. In such circumstances 
it might be questioned whether the cited case law justifies the German practice to levy 
withholding tax first and reimburse it later. 

The Commission takes the view that the current German practice is legitimate in cases like the 
petitioner's. It is not apparent from the outset that the non-resident person will not be liable to 
tax in Germany, as the German fiscal authorities do not know where the activity has been 
carried out. Therefore, it is reasonable for the source state to safeguard its potential taxing 
right by charging a withholding tax until the situation is clarified. 

In addition, the Commission would like to draw the attention of the petitioner to § 50d (2) 
income tax law ("Einkommensteuergesetz" = EStG) which allows for prior exemption of the 
withholding tax under certain conditions ("Freistellung im Steuerabzugsverfahren"). 

The Commission cannot assess whether the requirements of § 50d (2) EStG are fulfilled in the 
case of the petitioner. However, there might be a possibility that the petitioner will not have to
suffer the cash-flow disadvantage caused by the levy of the withholding tax.

Finally, the Commission would like to emphasise that it is fully aware of the need to simplify 
and improve the current procedures for withholding tax relief. The Commission has recently 
adopted a recommendation1 that outlines how EU Member States could make it easier for 
investors resident in EU Member States to claim withholding tax relief on dividends, interest 
and other securities income received from other Member States. The recommendation also 
suggests measures to eliminate the tax barriers that financial institutions face in their 
securities investment activities while at the same time protecting tax revenues against errors 
or fraud. The recommendation is designed to provide guidance to Member States in how to 
ensure that procedures to verify entitlement to tax relief do not hinder the functioning of the 
Single Market.

The Commission suggests informing the petitioner accordingly. 

                                               
1 Commission Recommendation of 19.10.2009 on withholding tax relief procedures, C(2009)7924 final


