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Subject: Petition 0721/2009 by J.K.  (German), on alleged infringement by the Federal 
Republic of Germany of provisions concerning the free movement of goods in the 
European Union 

1. Summary of petition

The petitioner indicates that he owned an online company selling certain herbal incense 
products which he obtained from the Netherlands and the United Kingdom. A number of them 
were subsequently banned in Germany in 2009 and he accordingly stopped selling them. In 
February 2009 the German police carried out a search of home and a number of products were 
confiscated which, the petitioner maintains, were not banned in Germany, the Netherlands or 
the United Kingdom and are still being sold in the latter two countries. The problems arising 
from the search of his home and the confiscation of the items concerned were such that the 
petitioner's company was forced to close down. He wishes to know whether the actions of the 
German police were admissible and in accordance with EU rules governing the free 
movement of goods and mutual recognition in the internal market.

2. Admissibility

Declared admissible on 30 September 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 20 November 2009.

The Commission services are already familiar with the case. They were contacted directly by 
the petitioner and explained to him in writing by letters dated 28 May 2009 and 14 August 
2009 (and subsequent emails) the reasons, why the facts under consideration do not amount to 
an infringement of Community law. That assessment was based on the following 
considerations.
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In January 2009, the German authorities notified to the Commission under Directive 
98/34/EC their intention to add certain herbal blends, some of which were sold under the 
product name “spice”, to the list of narcotics. The classification was based on the chemical 
formula of the main substances in the product. During the notification procedure, the 
Commission did not object to the measure, as it was considered to be justifiable on the basis 
of public health considerations. In this regard, account must be taken of the fact that public 
health ranks foremost among the assets and interests protected by the Treaty and that it is for 
the Member States to determine the level of protection which they wish to afford to public 
health and the way in which that level is to be achieved. In fact, several Member States have 
adopted or are planning to adopt similar prohibitions for certain herbal blends.

That position is not affected by the mutual recognition principle, as it acknowledges justified 
exceptions on the grounds described in Article 30 of the EC Treaty (e.g. public health) or on 
the basis of overriding requirements of general public importance, recognised in the case law 
of the Court of Justice.

Moreover, the confiscation of stock, which contains products that are suspected to infringe 
national narcotic law, belongs to the regular catalogue of measures of national enforcement 
authorities. The EU rules governing the free movement of goods do not prevent national 
authorities from applying those measures in criminal proceedings against individual persons 
or undertakings. Hence, the confiscation of products as evidence in such proceedings cannot 
be considered contrary to Community Law.

In the Commission’s view, the facts illustrated by the petition do not amount to an 
infringement of Community law.


