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NOTICE TO MEMBERS

Subject: Petition 0709/2007 by Paulina Sikorska-Radek (Polish) on conditions of 
employment for Polish doctors working in the public health sector.

1. Summary of petition

The petitioner refers to the unreasonable conditions of employment and pay for Polish doctors 
working in the public health sector. These conditions led to extensive strikes during the spring 
of 2007, which did not produce any satisfactory results. The petitioner points out that, in 
applying the existing pay and employment policy for doctors, the responsible Polish health 
authorities are guilty of serious breaches of both Council Directive 93/104/EC concerning 
certain aspects of the organisation of working time, and of Directive 2003/88/EC of the 
European Parliament and of the Council concerning certain aspects of the organisation of 
working time. She, therefore, calls on the European Parliament to take measures to improve 
the future employment situation of Polish doctors.

2. Admissibility

Declared admissible on 11 December 2007. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 25 November 2008.

‘I. The petition

The petitioner refers to three related issues: 

 employment conditions of doctors employed in public healthcare institutions in 
Poland, specifically low salaries and compliance with the Working Time Directive 
(Directive 2003/88/EC)
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 the adequacy of funding for public healthcare in Poland

 the state of social dialogue between public authorities and the doctors' trade union, as 
regards the above-mentioned issues. 

II. The Commission's comments on the petition

Most of the matters covered by this petition fall outside the competences of the European 
Community. 

2.1 Funding and management of public healthcare systems

Under the provisions of the Treaty, the management of the health care systems remains in the 
responsibility of the national authorities.

2.2 Social dialogue aspects 

The petitioner on behalf of DTUP (Doctors' trade union of Poland) explains that this 
organisation  was deprived of the right to negotiate independently doctor's salaries, that a 
denigrating campaign was launched against the striking doctors and that consent to the 
signature of a collective agreement was withheld.

The Commission has to recall that the Community does not have competences to issue legally 
binding measures, as much as article 137 § 5 EC on "social provisions" expressly enacts that 
"the provisions of this Article shall not apply to pay, the right of association, the right to 
strike or the right to impose lock-outs."

However, by virtue of article 138 EC, the Commission facilitates the European social 
dialogue and it has created in 2007 a social dialogue committee in the Hospital sector, which 
gathers the employers and employees' European organisations HOSPEEM and EPSU. These 
organisations are granted the status of "European social partners" for their sector and are 
themselves composed of national organisations recognised as social partners in several 
countries.

The DTUP should, therefore, refer this situation to the European social dialogue committee in 
the hospital sector.

2.3 Employment conditions of doctors employed in public healthcare institutions 

Rates of pay, including pay for doctors employed by public authorities, are a matter for 
national law. EU labour law does not cover this issue. In particular, the Court of Justice has 
held on several occasions1 that the Working Time Directive (Directive 2003/88/EC)2 is a 
health and safety directive, and as such, it does not cover rates of pay.  

                                               
1 See for example Vorel, C-437/05, Order dated 11 January 2007. 
2 OJ L 299, 18.11.2003, p. 9. This Directive consolidates and replaces (with effect from 
2 August 2004)
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The main issue raised by the petitioner, which falls within the competences of the Union is the 
question of compliance with the Working Time Directive.  

The petitioner states that Poland has not transposed the Working Time Directive as regards 
doctors working in public health institutions, despite a judgment by a Polish court recognising 
that the Directive should be implemented. 

In fact, there have been some significant legislative developments in this respect after the date 
of the petition. 

Working time of doctors employed in public healthcare institutions in Poland is governed by 
special legislation, the Law on Healthcare Establishments ('ZOZ') 91/1991. Until 1 January 
2008, the ZOZ was not consistent with the requirements of the Working Time Directive. The 
main issues were that: 

- on-call time at the workplace was not treated as working time (as required by the Court of 
Justice's judgments in SIMAP (Case C-303/98) and Jaeger (Case C-151/02))

-  doctors did not receive any compensatory rest for on-call work during minimum rest 
periods required by the Directive

- doctors' working hours (including on-call time) considerably exceeded the limits to average 
weekly working time (48 hours per week including overtime) set by the Directive.  

The Commission has written to the national authorities about these issues. As the petitioner 
mentions, there have also been a number of decisions of the Polish courts on the conformity 
of the ZOZ with the Directive1. 

The national authorities have now amended the ZOZ, by an amending Act of 27 August 2007, 
which took effect on 1 January 2008. Following the amending legislation, the law in Poland 
now appears to be as follows:

- all on-call time at the workplace is to be counted as working time

- equivalent compensatory rest is to be provided where a doctor misses minimum daily or 
weekly rest periods required by the Directive

-doctors' weekly working time (including overtime and on-call time) may not exceed 48 hours 
per week on average, unless the individual worker has agreed to 'opt-out'2 as provided by 
                                                                                                                                                  

the earlier Working Time Directive 93/104/EC, to which the petitioner also refers. 
1 Regional Court judgment IV Pa 445/06 of 29th December 2006, following Supreme 
Court judgment I

PK 265/05 of 06.06.2005. 
2 Under Article 22 of the Working Time Directive, a Member State may choose, by way 
of derogation, not to apply the maximum limit of 48 hours' working time per week on 
average, including overtime. This may only be done subject to specified protective conditions, 
and to a free and informed prior consent by the individual worker concerned. In particular, the 
Directive provides at Article 22.1(b) that no worker may be subject to any detriment by their 
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Article 22 of the Working Time Directive.

The national authorities indicate that compliance with the Court of Justice’s rulings in this 
sector will impose considerable challenges for funding and organisation of the health services, 
and have introduced a provision for 'opt-out' within the health sector at the same time as the 
amendment regarding on-call time.

The new 'opt-out' is provided under the amending Act of 2007, and applies to doctors and 
other workers with higher education who are pursuing a medical profession, and who are 
working in health care establishments intended for persons whose state of health requires 24-
hour care. 

Such a worker may, if they have given a voluntary prior written consent, be required to 
undertake medical on-call time which brings total working time over 48 hours per week, when 
averaged over 4 months. There is no explicit limit to the hours which may be worked by an 
opted-out worker. The protective conditions required by the Directive appear, in general, to 
have been transposed. Some details remain to be further clarified. 

III. Conclusions

Some of the issues raised by the petitioner, including rates of pay for doctors in public health 
systems, fall outside the scope of Community labour law. 

The main issue of Community labour law raised by the petition is the conformity of 
employment conditions for doctors in Poland with the requirements of the Working Time 
Directive. The relevant national law formerly was not consistent with Community law. The 
Commission has written to the national authorities about this. 

The national authorities have changed the law with effect from 1st January 2008. As a result, 
national law now appears to comply grosso modo with the Working Time Directive. For the 
time being the Commission is completing its detailed analysis of the legal amendments 
introduced. Some details, notably the timing of compensatory daily rest and on aspects of the 
protective conditions for opt-out, are not yet clear. The Commission will monitor the situation 
closely, and will keep the Parliament informed of any further developments.’

4. Commission reply for petitions 709/2007 and 885/2007, received on 17 December 
2009

The content of these petitions is largely identical.  They consider1 that the employment 
conditions of doctors in public healthcare institutions in Poland do not comply with the

                                                                                                                                                  
employer for refusing to work more than 48 hours per week or for withdrawing their consent 
to do so. 
1 The petitions also raise issues about the adequacy of funding for public healthcare, and the 
state of social dialogue between public authorities and the doctors' trade union. The 
Commission explained in its earlier joint Communication that these issues fall outside the 
scope of Community labour law.
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requirements of the Working Time Directive (Directive 2003/88/EC) 1. 

In petition 0885/2007, the petitioner also stated by a letter of 31 March 2008 that the public 
authorities had victimised doctors, contrary to the Working Time Directive, in specific 
incidents at a named hospital during the first quarter of 2008.

The Commission already sent communications for these two petitions in November 2008. 
These communications stated that: 

 At the date of the petitions, employment conditions for doctors in public healthcare 
services in Poland did not comply with the requirements of the Working Time 
Directive on a number of points. The Commission had written to the national 
authorities about this.

 The national authorities had made extensive changes to the relevant laws with effect 
from 1st January 2008 (details provided). As a result, national law now complied much 
more closely with the Working Time Directive. 

 The Commission was completing its detailed analysis of the legal changes made. 
Some details, notably the timing of compensatory daily rest and aspects of the 
protective conditions for opt-out, were not yet clear. 

 The communication in petition 0885/2007 added that the Commission took very 
seriously the alleged incidents of victimisation described by the petitioner, and had 
written to the national authorities to request their observations. As the relevant 
provisions of the Directive had now been transposed into national law, the doctors 
concerned also had rights under national law, which could be enforced directly 
through the national courts. 

 The Commission would monitor the situation closely, and keep the Parliament 
informed of any further developments.

This supplementary communication aims to provide the Parliament with the results of the 
Commission's further inquiries up to date in both petitions. 

Further developments and Commission assessment

The Commission services have continued to carefully monitor the application in practice of 
the changes to national law mentioned in our last communications. 

The Commission services have registered complaints regarding the matters raised in the 
petitions, and have directly consulted the organisation represented by the petitioners, most 
recently in May 2009, to see how it evaluates the application in practice of the Working Time 
Directive to doctors in Polish public health services at this stage. 

This supplementary Communication takes account of the detailed replies received up to the 
                                               
1 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 
concerning certain aspects of the organisation of working time, OJ L 299, 18.11.2003, p. 9.
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end of June 2009. We deal first with overall compliance with the Working Time Directive 
(point (a) below), and then with the specific allegations of victimisation (point (b) below.) 

a) Compliance generally with the requirements of the Directive

In general, application of the minimum standards required by the Working Time Directive as 
regards working time of doctors within public health services appears to have greatly 
improved in practice, following the changes to national law which took effect on 1 January 
2008. 

It appears that, as required by the amending legislation  
- on-call time at the workplace is now being counted as working time for doctors in public 
health services, in accordance with the SIMAP1 and Jaeger2 rulings of the European Court of 
Justice, 
- doctors' weekly working time (including overtime and on-call time at the workplace) may 
not now exceed 48 hours per week on average, unless the individual doctor has agreed to 
work longer hours (the so-called 'opt-out' allowed by Article 22(1) of the Working Time 
Directive
- immediate compensatory rest is being provided where a doctor temporarily misses minimum 
daily or weekly rest periods required by the Directive.  

It also appears that there have been extensive inspections of public hospitals by the labour 
inspectorate during 2008 to ensure that the changes to national law were correctly applied. 
Overall information suggests that in many hospitals, the changes to national law have led to 
very significant changes in work organisation, and that compliance with the Directive has 
greatly improved. 

At the time of our last Communication, the Commission services had some remaining 
concerns about the clarity of national rules on the timing of compensatory rest periods, and 
about the lack of a clear upper limit to the hours which may be worked by a doctor who 
agrees to opt-out. However, at this stage we have not received any complaints that problems 
are arising in practice on these issues.  

The problems raised at this stage by the petitioners about application in practice are ones 
which largely fall outside the scope of the Directive. The main points mentioned are as 
follows: 

- pay structures :
Before the recent changes to national law, doctors' on-call time at the workplace was 
generally unpaid in Poland. Since the recent changes, on-call time is now paid as overtime. 
The petitioners consider that low pay rates for regular working time, combined with relatively 
high rates for overtime, tend to incentivise doctors to work longer than 48 hours per week. 
However, rates of pay for regular, overtime or on-call work are outside the scope of the 
Working Time Directive: this has been confirmed by the Court of Justice in several rulings3.
                                               
1 SIMAP, Case C-303/98, judgment dated 3 October 2000
2 Jaeger, Case C-151/02, judgment dated 9 September 2002. 
3 Vorel, Case C-437/05, Order dated 11 January 2007, and the other cases discussed in the 



CM\800202EN.doc 7/10 PE416.408REV

EN

- structural problems of public health services and shortage of qualified doctors :
The petitioners draw attention to the shortage of qualified doctors in public health services in 
Poland, arguing that this creates heavy moral pressure on doctors to work excessive hours in 
order to ensure provision of basic medical services to patients. 
However, the funding and organisation of public health services is a structural issue which 
remains within the competence of Member States. These questions are outside the scope of 
EU labour law. 

- on-call time away from the workplace :
The petitioners are concerned that the status of on-call time away from the workplace is not 
clearly defined under the amended national legislation. 

The Court of Justice already clarified the position under Community law regarding on-call 
time away from the workplace, in the SIMAP case1. 

The Court had already held that on-call time where doctors were required to remain present 
at the workplace must be regarded in its entirety as working time within the meaning of the 
Working Time Directive. Conversely, the Court added that on-call time where the doctors 
were obliged to remain contactable, but were not obliged to be present at the workplace, need 
not be considered as working time, save for those periods which were actually spent in 
providing medical services following a call:

'the situation is different where doctors in primary care teams are on call by being 
contactable at all times without having to be at the health centre. Even if they are at the 
disposal of their employer, in that it must be possible to contact them, in that situation doctors 
may manage their time with fewer constraints and pursue their own interests. In these 
circumstances, only time linked to the actual provision of primary care services must be 
regarded as working time within the meaning of [the Working Time Directive]. ' 2
The Polish Supreme Court referred to this approach in its judgment of March 20083, and the 
Commission considers that the requirements of Community law are, therefore, already 
reflected in national law. 

- lack of retrospective payment for excess hours worked :
Between 1 May 2004, when Poland acceded to the EU, and 1 January 2008, when changes to 
national law took effect, national law and practice did not comply with Community law 
regarding working time limits or minimum rest periods for hospital doctors. The petitioners 
consider that doctors should be paid retrospectively for excess hours which they were obliged 
to work during this period. 

The Polish Supreme Court held in March 20084 that the doctors were entitled to be 
compensated effectively under national law for breach of their rights under the Working Time 
                                                                                                                                                  
Order.  
1  SIMAP, Case C-303/98, [2000] ECR I-07963, judgment dated 3 October 2000
2  SIMAP, para 50. 
3   Supreme Court of Poland, judgment of 13 March 2008, case no. 1 PZP 11/07. 
4   Supreme Court of Poland, judgment of 13 March 2008, case no. 1 PZP 11/07. 
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Directive but were not entitled under Community law to retrospective payment for rest hours 
which they were obliged to work. The judgment seems to correctly apply Community law, 
and particularly the Court of Justice's Order in Vorel1, on this point. 

- use of multiple contracts :
One issue which is still of concern is that the petitioners state that certain (unidentified) 
hospitals seek to avoid the requirements of the Working Time Directive by employing doctors 
under more than one simultaneous contract of employment.  

The Commission has already underlined its view that the Working Time Directive must be 
interpreted in this context as applying per worker, and not per contract. Its requirements 
cannot, therefore, be validly avoided by employing a worker under multiple contracts. 

b) The question of victimisation

The incidents of alleged victimisation related by the petitioner in petition 0885/2007
concerned doctors in a named hospital who had not agreed to 'opt-out', that is, to work hours 
exceeding the limit of 48 hours per week (on average) under the Directive. 

Article 22(1)(b) of the Working Time Directive expressly provides that no worker may be 
subjected to any detriment by their employer because he or she is unwilling to work hours 
exceeding the limit set by the Directive. The Court of Justice has also emphasised that 
working such hours can only be valid if the worker gives a specific, free and informed consent 
to do so2. 
After Parliament informed the Commission of the concerns raised by the petitioner, the 
responsible Director-General in the Commission services wrote to both the petitioner and the 
national authorities, underlining the requirements of the Directive that agreement to opt out 
must be freely given. The letters emphasised that the Commission considered this matter as 
raising extremely serious issues, and asked both sides to provide full and detailed 
observations on the incidents mentioned. 

The national authorities and the petitioner both provided detailed replies, which were 
carefully examined by the Commission services.  

The national authorities underline that national law has precisely transposed the Directive's 
requirements that a worker's consent to opt-out must be freely given and that a worker may 
not be treated less favourably for having refused such consent. Contravening these 
requirements is a violation of the worker's rights, for which a fine of up to PLN 30,000 may 
be imposed, and the National Labour Inspectorate has power to supervise and enforce 
compliance.  

According to the national authorities, the decision to close two surgical departments of 
Radom Regional Specialist Hospital was taken because they were unable to obtain enough 
qualified medical staff to operate correctly for the necessary number of hours. 

                                               
1  Vorel, Case C-437/05, Order dated 11 January 2007.
2 Pfeiffer, Case C-398/01, judgment dated 5 October 2004, paras 82-86.
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The national authorities state that neither the Radom hospital management, nor the hospital's 
founding body, nor any other Government authority or agency, took any action which was 
intended to exert pressure on doctors who refused to opt out, or to treat them less favourably 
as a result. 

The petitioners provided a copy of a report made by the Labour Inspectorate on the incidents 
at Radom, and dated 30 April 2008. The report states that: 

- on 18th March 2008, the Director of Radom Hospital wrote to the Governor of the 
Mazowieckie Voivodship applying to close temporarily 8 departments of the hospital because 
they did not have sufficient staff to provide 24-hour medical care for patients. The letter stated 
that this arose because the doctors concerned did not agree to sign opt-out clauses. 
- on 20 March 2008, the Director of the Mazowsze Public Health Centre issued decisions 
deleting two departments of Radom Hospital from the register of authorised departments. The 
reason given was that the departments ceased to operate because of the lack of medical staff. 
- as a result of the above decisions, the hospital as employer handed job termination notices 
during March 2008 to all doctors employed in these two departments. The notices stated that 
termination was due to cessation of activities in the department concerned. The labour 
inspectorate report states that it is not empowered to settle claims about dismissal, and that it 
appeared that none of the doctors concerned had appealed to the Labour Court against the 
dismissals by the date of the report. 
- Of 199 doctors employed at Radom Hospital, 118 had signed an opt-out agreement by 19th

April 2008. The majority of these agreements were signed after 20 March 2008, when the two 
departments were closed. 
- The Labour Inspectorate met a number of doctors to discuss their signing of opt-out clauses, 
in the presence of the doctors' trade union. According to the report, the doctors stressed that 
they had signed because they wanted to ensure that the hospital's departments could continue 
to function and that the two departments which had closed could be re-opened. No doctor 
stated that they had signed as a result of comments made by management or public figures 
(see below). 
-The Labour Inspectorate concluded that the evidence before it did not permit to conclude that 
doctors had been victimised or subjected to detriment. A doctor who considered that this was 
the case could bring proceedings before the Labour Court, which was the competent body. 
-The inspectorate also noted that it did not have competence to adjudicate on statements of 
public figures or in the media which had been mentioned in the complaint. A doctor who 
considered that their rights had been infringed by any such statements could take proceedings 
before the civil or criminal courts. 

The petitioners state that: 
-although refusals to sign the opt-out were not openly stated to be the reason for the doctors' 
dismissals, this was commonly understood to be the case, 
- public authorities did not directly threaten detriment against doctors who refused to opt-out. 
However, a number of public statements were made, and extensively publicised in the press 
and television, to the effect that doctors who refused to work excess hours were 
compromising patients' health and placing patients' lives and health at risk. Specific examples 
were given in a report lodged by the petitioners with the public prosecutor's office. They 
include a statement of the Chairman of the National Health Fund reported by the Polish Press 
Agency on 21 March 2008; a statement by the Deputy Minister for Health reported by the 
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Polish Press Agency on the same date; and a statement made by an unnamed member of the 
Voivodship administration reported in the Dziennik daily on 21 March 2008. 
- after doctors decided on 20 March 2008 to sign the opt-out clauses, the Minister of Health 
decided on 30 March 2008 to re-open the closed departments. As a result, the job termination 
notices sent to doctors were cancelled.  
- in the petitioners' view, the decision to re-open the departments and re-employ the doctors 
was influenced by the fact that a complaint had been made to the Commission. 
- in the petitioners' view, the Governor of the Mazowieckie Voivodship decided with unusual 
speed to close the two departments concerned, also in view of the negative opinion given to 
the Governor by the regional consultant specialist regarding the proposal to close one of these 
departments
- the doctors concerned, while refusing to opt-out, had offered to provide on-call cover for the 
departments concerned without pay on a temporary basis, in order to clearly insist on their 
right not to be obliged to work more than the 48-hour limit.
- in the overall circumstances, the fact that the doctors concerned did not openly state to the 
labour inspectorate that they had signed the opt-out under duress could not be taken as 
determinative.  

Conclusions

Overall, the Commission considers that as a result of the changes made to national law with 
effect from 1 January 2008, Poland is grosso modo in compliance with the Working Time 
Directive as regards the working time of doctors in public health services. 

As indicated above, a number of the issue raised by both petitions fall outside the scope of the 
Working Time Directive. 

Both the petitioners and the national authorities have underlined a range of difficulties for the 
organisation and funding of public health services, notably regarding the shortage of qualified 
medical staff. The Commission is conscious of the impact of these difficulties on all the 
parties, and hopes that solutions can be progressively found which take account of all their 
concerns, including through constructive dialogue. The organisation and funding of the health 
services, however, is ultimately a matter for Member States and is outside the scope of 
Community labour law. 

The Commission has some remaining concerns about the incidents which occurred at Radom 
Hospital in March to April 2008, particularly as regards certain reported comments ascribed 
to public representatives and public health authorities. The Commission intends to take up 
these concerns directly with the national authorities, within the context of the complaint 
which has been registered. 

The Commission also has concerns about the reported practice of certain hospitals of entering 
into multiple contracts with doctors in order to avoid the application of the Working Time 
Directive. The Commission intends to make further contact with the national authorities to 
clarify this issue, in the context of the complaint which has been registered. 


