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NOTICE TO MEMBERS

Subject: Petition 1103/2007 by Laurent Hermoye  (Belgian), on behalf of the 
Association for the Protection of the Rights of Trainee Doctors, on the 
working conditions of house officers in Belgium

1. Summary of petition

The petitioner expresses concern at the unreasonable working conditions of house officers in 
Belgium health, where they are often required to work for 36 hours at a stretch. The petitioner 
takes the view that, with their present policy regarding the working hours of house officers, 
the Belgian health authorities are infringing both Council Directive 93/104/EC concerning 
certain aspects of the organisation of working time and Directive 2003/88/EC of the European 
Parliament and of the Council concerning certain aspects of the organisation of working time. 
He is accordingly seeking action by the European Parliament to improve working conditions 
for Belgian house officers.

2. Admissibility

Declared admissible on 18 March 2008. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 25 November 2008.

The petitioner states that doctors in training in Belgian hospitals are obliged regularly to work 
very long hours, including shifts of up to 36 consecutive hours (including on-call time at 
night) and including up to 80 hours of discontinuous shifts (over an unspecified period.) He 
considers that these working conditions result in unacceptable levels of fatigue for the doctors 
in training, and are contrary to the requirements of Directives 93/104/EC, 2000/34/EC and 
2003/88/EC on the working time of doctors in training.  
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According to the petitioner, the Belgian measure transposing Community law requirements in 
this area (arrêté royal of 16th June 2003) was annulled by a decision of the Belgian Conseil 
d'Etat (arrêt no 127 of 9th February 2004) and since then, no measures have been taken to re-
transpose the relevant Community requirements into national law. 

The Commission's comments 

The relevant Community law

The working time of doctors in training is regulated at Community level by the Working Time 
Directive1, which consolidates and replaces the earlier Directives 93/104/EC and 2000/34/EC.  

Doctors in training were, originally, expressly excluded from the scope of Directive 
93/104/EC. However, this was changed by Directive 2000/34/EC which extended the scope of 
the Directive to cover doctors in training; this requirement was to be transposed into national 
law by the 1st August 2004 at the latest. 

The provisions of the Working Time Directive thus now apply to doctors in training in the 
same way as they do to workers generally. The main relevant provisions are: 

a) the limit to average weekly working time

Under the Directive, weekly working time (including any overtime) may not, on average, 
exceed a maximum limit. The limit is normally 48 hours per week; for doctors in training, the 
limit is presently 56 hours per week, since transitional provisions still apply2.   

b) the minimum daily and weekly rest periods

The Directive provides for a minimum daily rest period of 11 consecutive hours in each 24-
hour period and a minimum weekly rest period of 24 uninterrupted hours in each seven-day 
period. 

Derogations are possible in activities requiring continuity of service such as hospitals, 
including as regards doctors in training, on condition that the workers concerned are afforded 
equivalent periods of compensatory rest. However, according to the Court of Justice's 
judgment in Jaeger (Case no C-151/02), compensatory rest must follow on immediately from 
the working time concerned.  

Application 

                                               
1 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 
2003 concerning certain aspects of the organisation of working time, OJ L 299, 18.11.2003
2 Under Article 17.5 of the Working Time Directive, the limit to average weekly 
working time for doctors in training is presently 56 hours per week, averaged over not more 
than 6 months. From 1 August 2009, the limit is 48 hours. There are limited possibilities for 
justified further derogations after 31 July 2009 on application to the Commission: in any 
event, where a derogation is obtained, working time may not exceed 52 hours per week, when 
averaged over a period not greater than 6 months.
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Belgium informed the Commission in September 2003 that it had transposed Directive 
2000/34/EC concerning working time of doctors in training by the arrêté royal of 16th June 
2003, and that this measure amended the Loi sur le Travail of 16th March 1971, to provide 
that the working time of doctors in training could not exceed an average of 48 hours per week, 
calculated over a reference period of not more than 8 weeks.  

However, it appears to be correct that the arrêté royal was subsequently annulled by an arrêt
of the Conseil d'Etat dated 9th February 2004. 

The Commission has written to the national authorities to clarify the position, and is informed 
that no further transposing measure has been enacted, and that as a result of the annulment of 
the arrêté royal, the working time of doctors in training is presently governed by a Ministerial 
Order of 30th April 1999 relative to the supervision of doctors in training.

Firstly, a question seems to arise on whether the Ministerial Order's provisions could in 
practice be legally enforced by a doctor in training, so as to constitute an effective 
transposition of the Directive. 

Secondly, this Order sets out some rules on working time limits: the superviser is to ensure 
that the working time of doctors in training does not exceed 9 hours per day, and 48 hours per 
week, when averaged over 8 weeks. However, these limits do not apply to on-call time. 
Doctors in training can be required to undertake one overnight on-call duty at the workplace 
in each 5-day period, and at most one weekend on-call duty at the workplace (from Saturday 
midday to Monday morning) in every 3 weekends. 

According to the decisions of the Court of Justice in the SIMAP and Jaeger cases, on-call time 
at the workplace must be counted hour-for–hour as working time for the purposes of the 
Directive. Therefore, excluding on-call time at the workplace, when calculating limits to 
working time, does not accord with the SIMAP and Jaeger judgments. 

Thirdly, requiring a doctor in training to work continuously (including on-call time at the 
workplace) for 36 hours would involve missing a minimum daily rest period required by the 
Directive, without receiving equivalent compensatory rest within the immediately following 
period, as required by the Jaeger judgment.  

The present petition appears to raise issues both about the extent of non-compliance with the 
SIMAP and Jaeger cases, and about the obligation of Member States to transpose Directive 
2000/34/EC. 

Conclusions

The Commission is aware of the concerns raised by the petitioner about non-transposition in 
Belgium of Directive 2003/88/EC (formerly Directive 2000/34/EC) on the working time of 
doctors in training, and has already made contact with the Member State on this subject. 
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The Commission is completing its analysis of the conformity of the situation in Belgium and 
will keep the Parliament informed on this point. The Commission reserves the right to take 
further measures as may be appropriate. 

Full details on the situation regarding doctors in training in all Member States will also be 
included in the Commission's forthcoming Report on application of the Working Time 
Directive, which is due to be adopted before the end of 2008. 

4. Further Commission reply, received on 17 December 2009.

It is worth recalling recent developments regarding limits to weekly working time of doctors 
in training. Article 17(5) of the Working Time Directive sets out transitional arrangements for 
the weekly working time of doctors in training. Under those arrangements, the limit to weekly 
working time was fixed at 56 hours per week (averaged over not more than 6 months) from 1 
August 2007 to 31 July 2009.  From 1 August 2009, the normal limit under the Directive (not 
more than 48 hours per week on average) applies to doctors in training, as it does to other 
workers. 

The Directive allows for a possible exception. Article 17(5) provides that a Member State 
which has difficulty in meeting the 48-hour limit from 1st August 2009, with regard to its 
responsibilities for organising and delivering health services, could apply a further transitional 
limit (52 hours on average instead of 48) until 31 July 2011. However, in order to take up this 
possibility, the Member State had to so notify the Commission before 31 January 2009. 
Belgium has not done so. 

Therefore, the working time of doctors in training in Belgium should not exceed 56 hours per 
week on average from 1 August 2007 to 31 July 2009, and 48 hours per week on average, 
with effect from 1 August 2009.  All the other provisions of the Working Time Directive, 
including its provisions on minimum daily and weekly rest periods, already apply in full to 
doctors in training, since 1st August 2004. 

This supplementary Communication sets out the results of the Commission's further analysis 
of the conformity of the situation in Belgium, based on further information received by the 
Commission, as well as on the additional material supplied by the petitioner in February 2009. 

Further developments and Commission assessment

The Ministerial Order of 30 April 19991 sets out rules for the appointment and duties of 
maîtres de stage (consultant doctors supervising doctors in training). Article 5, points 17 to 
23, of the Order sets out various rules which supervisers are to follow when organising such 
medical training. In particular: 

- the superviser is to ensure that the working time of a doctor in training does not exceed 9 
hours per day, and 48 hours per week (averaged over an eight-week reference period). 

                                               
1 Arrêté ministériel du 30 avril 1999, Moniteur Belge, 29 mai 1999 (also known as the 'arrêté 
Colla').
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- however, all on-call time (defined as periods of uninterrupted availability during which the 
doctor is normally providing medical services) is expressly excluded from these totals. 

-in addition to the hours already mentioned, a doctor in training may be required to 
undertake one overnight on-call duty in each five-day period, and at most one weekend 
continuous on-call duty (from Saturday midday to Monday morning) at the workplace, in 
every three weekends. 

- following on-call duty at the workplace, a doctor in training is always entitled to 12 hours' 
rest (it is not stated whether this is to be continuous, or when it is to be provided)

- without prejudice to the other rules already mentioned, a doctor in training should not be 
required to undertake more than 24 hours' continuous uninterrupted duty, including any on-
call time

- there are no clear provisions for equivalent compensatory rest, as required by the Directive, 
if a doctor in training has to delay all or part of a minimum daily or weekly rest period.   
Firstly, it appears clear from all the information available to the Commission that the 
Ministerial Order is not legally enforceable by a doctor in training whose superviser allows 
him or her to be rostered for working hours which exceed those permitted by the Directive, or 
to miss minimum rests guaranteed by the Directive. 

In such a situation, the lack of correct transposition leaves a doctor in training with no 
effective means under national law of enforcing his or her rights under the Directive 
entitlements; whether directly, or indirectly through a complaint to the labour law authorities.

Secondly, it appears clear from the various information provided to the Commission, 
including statements made by national authorities, that in practice, a significant number of 
public hospitals do require doctors in training in certain specialties to work hours which do 
not appear consistent with the Directive. 

There are reports of very long continuous shifts at the workplace (up to 38 hours of 
continuous active work, sometimes up to 84 hours of continuous duty without a rest period), 
and of very excessive working time (up to 130 hours per week in certain weeks). This clearly 
exceeds the hours contemplated by the Ministerial Order. 

The information supplied to the Commission is still not precise about the overall working 
patterns, and for this reason it is difficult to assess the full extent of nonconformity. It is not 
clear, for example, what arrangements (if any) are made in practice for equivalent 
compensatory rest after an extended shift; or what average weekly hours result over the 
reference period provided by the Directive, if a doctor in training is working 130 hours in 
particular weeks. However, there is sufficient evidence to conclude that in a significant 
number of cases involving different public hospitals, the organisation of working hours and 
minimum rest periods does not appear to be consistent with the Directive's requirements. 

Thirdly, the express exclusion of on-call time at the workplace from the calculation of 
working time for doctors in training is inconsistent with the rulings of the European Court of 
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Justice in a number of cases1.  The Commission is conscious of the difficulties which may 
confront certain Member States in providing adequately staffed public health services on 24-
hour basis while fully applying these rulings. However, the hours actually required of doctors 
in training seem to exceed what the Directive allows, even if account were only taken of so-
called 'active' working time. Moreover, the implications for the health and safety of the 
workers concerned must also be taken into account. 

Conclusions

It appears from the information available to the Commission that: 

-  Belgium has not transposed the provisions of the Working Time Directive as regards 
doctors in training, in accordance with the requirements of Community law,

- there is sufficient evidence to conclude that the overall practice of public hospitals regarding 
the working time and minimum rests of doctors in training does not appear to comply with the 
requirements of the Directive, 

- there is sufficient evidence to conclude that the working hours actually required of doctors in 
training appear to raise serious questions about the protection of the health and safety of the 
workers concerned, 

- in practice, doctors in training do not have any legally enforceable right under national law 
to limitation of their working hours, 

- in practice, doctors in training do not have any legally enforceable right under national law 
to receive the minimum daily or weekly rests required by the Directive, 

- on-call time at the workplace is not counted as working time, as required by the relevant 
rulings of the European Court of Justice. 

The Commission is actively engaged in contacts with the Belgian authorities about rectifying 
this situation, and will keep the Committee on Petitions informed on progress

                                               
1 SIMAP, Case C-303/98; Jaeger, Case C-151/02: Pfeiffer, Case C-398/01; Dellas, Case C-
14/04. 


