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NOTICE TO MEMBERS

Subject: Petition 1292/2008 by Georgios Matagos (Greek), on the Greek authorities' 
failure to incorporate into national law Council Framework Decision 
2004/757/JHA laying down minimum provisions on the constituent elements 
of criminal acts and penalties in the field of illicit drug trafficking

1. Summary of petition

The petitioner points out that the Greek authorities are guilty of gross disregard for Council 
Framework Decision 2004/757/JHA laying down minimum provisions on the constituent 
elements of criminal acts and penalties in the field of illicit drug trafficking, in that the criteria 
they use for determining penalties are contrary to the above-mentioned framework decision's 
provisions on sanctions which state that the Member States shall ensure that the criminal 
penalties are proportionate to the offence. The petitioner stresses that the criminal penalties 
applied by Greek judges are far in excess of the terms laid down in the framework decision 
and that they are also contrary to a number articles in the Council of Europe Convention on 
the Protection of Human Rights and Fundamental Freedoms. The petitioner therefore calls on 
the European Parliament to intervene to ensure that the responsible Greek authorities comply 
not only with the provisions of the framework decision, but also the provisions of Decision 
No 1150/2007/EC of the European Parliament and of the Council establishing for the period 
2007-2013 the Specific Programme 'Drug prevention and information' as part of the General 
Programme 'Fundamental Rights and Justice'.

2. Admissibility

Declared admissible on 19 February 2009. Information requested from Commission under 
Rule 192(4).
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3. Commission reply, received on 15 May 2009.

The petitioner denounces the severity of the penalties imposed by the Greek courts as regards 
drug trafficking which, according to him, is in violation of the provisions of the Framework 
Decision 2004/757/JAI. He asks the European Parliament to issue an infringement procedure 
against Greece in accordance with Article 226 of the EC Treaty.

Framework decisions do not form part of the instruments referred to in Article 249 of the EC 
Treaty as is claimed by the petitioner. They are defined in article 34§2.b) of the Title VI of the 
EU Treaty. However, Article 41 of the EU Treaty excludes in particular the application of 
Article 226 of the EU Treaty to Title VI.  In other words, Article 226, which enables the 
Commission to refer a case to the Court of Justice in the event of failure of a Member State, is 
not applicable. This means that the transposition of framework decisions is not subject to the 
control of the Court of Justice by means of an infringement procedure. Consequently, the 
European Commission has no competence to bring a Member State before the Court of 
Justice because of a failure to transpose a framework decision.

This being the case, the Commission would like to underline the fact that the Framework 
Decision 2004/757/JAI under no circumstances defines uniform sanctions for all the Member 
States, but actually aims to establish common standards to allow a better judicial cooperation. 
Thus, nothing prevents a Member State from going beyond what the framework decision 
prescribes, as regards penalties in particular. This is why the possible severity of the penalties 
passed by the national courts is not in contradiction with the aforementioned framework 
decision, as long as the minimum thresholds of the maximum penalty fixed by the latter are 
respected.

The Commission has not been informed so far of any Greek legislation to implement the 
Framework Decision 2004/757/JAI. Nonetheless, on the basis of the petitioner's information, 
Greece seems to go beyond the range of sanctions proposed by the framework decision and is 
entitled to do so because, as explained above, the latter only lays down the minimum 
threshold of maximum penalties (1/5/10 years of imprisonment).

4. Commission reply, received on 17 December 2009.

The Commission has examined the additional information sent by the petitioner and 
concludes that its previous communication remains fully relevant. Insofar as the petitioner's 
reasoning is based on the assumption that "the Framework Decision 2004/757/JHA is a matter 
of the EC Treaty", the Commission can only reiterate its previous answer. As a matter of fact, 
Framework Decisions are instruments defined by the Treaty on the European Union (article 
34§2.b). Despite the petitioner's claim that this is a matter of EC law, the actual legal basis 
impedes any action against Greece on the grounds of article 226 TEC or article 288 TEC. 
Further comments on the ECJ case-law are thus irrelevant. 

Nevertheless, for the record, one should bear in mind that in its communication on the 
implications of the Court's judgment of 13 September 2005, the Commission listed the texts 
affected by the aforementioned judgment, which the Framework Decision 2004/757/JHA is 



CM\800209EN.doc 3/3 PE424.023/REV.

EN

not part of1.  As regards ECJ case-law related to article 288 TEC and quoted by the petitioner, 
it deals with liability for breach of EC – and not EU - law. The same applies for the alleged 
breach of article 19 of the Schengen Agreement, which has been put into effect by article 71 
of the Schengen Convention. The legal basis of article 71 as a part of the Schengen acquis is 
article 34 TEU2.

Furthermore, for an extensive explanation of the minimum maximum principle regarding 
criminal sanctions in EU law, the Commission would recall its Green Paper on the
approximation, mutual recognition and enforcement of criminal sanctions in the European 
Union3. It stresses in particular the fact that the aim is "the establishment of ranges to 
determine the minimum level of the maximum penalty to be applied", and that "there are no 
Union instruments providing for minimum penalties".

Finally, the Commission would like to inform the petitioner that a report on the 
implementation of the Framework Decision 2004/757/JHA will be submitted to the European 
Parliament and the Council in the coming weeks. But the new Greek legislation, to which the 
petitioner refers, has not been provided to the Commission. Greece has thus breached its 
obligation derived from article 9 paragraph 2 of the Framework Decision. Nevertheless such a 
breach cannot constitute a ground for action before the ECJ under the current Treaties.

                                               
1 COM(2005)583final, annex.
2 1999/436/EC: Council Decision of 20 May 1999 determining, in conformity with the 
relevant provisions of the Treaty establishing the European Community and the Treaty on 
European Union, the legal basis for each of the provisions or decisions which constitute the 
Schengen acquis
3 COM(2004)334 final


