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Subject: Petition 1303/2008 by Lukasz Czula (Polish), on behalf of the law firm 
'Zorawski - Czula - Wach', on the Polish authorities' failure to enforce EU 
legal acts in connection with the construction of a road in Warsaw

1. Summary of petition

The petitioner refers to the motorway project, S8, and more specifically to the stretch between 
Salomea and Wolica in the south-west of Warsaw, and he points out that implementation of 
the project will entail numerous infringements of applicable EU legislation in this sector. The 
petitioner refers, in particular, to Directive 2003/35/EC of the European Parliament and of the 
Council providing for public participation in respect of the drawing up of certain plans and 
programmes relating to the environment, Directive 2003/4/EC of the European Parliament 
and of the Council on public access to environmental information, Council Directive 2001/42 
/EC on the assessment of the effects of certain plans and programmes on the environment, 
Council Directive 92/43/EEC on the conservation of national habitats and of wild fauna and 
flora, Directive 2002/49/EC of the European Parliament and of the Council relating to the 
assessment and management of environmental noise and the provisions of the Århus 
Convention on access to information, public participation in decision-making and access to 
justice in environmental matters. The petitioner therefore calls on the European Parliament to 
intervene, with a view to ensuring that the route selected by the Polish authorities is rejected 
in favour of the route proposed by the petitioner's client (the Przyjazna Droga 721 
Association).

2. Admissibility

Declared admissible on 19 February 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 17 December 2009.
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The petition 

The petition concerns the construction of an express road S-8 Salomea – Wolica, together 
with its connection to road no. 7 and the reconstruction of technical infrastructure. The project 
is located near Warsaw, Poland. 

The petitioner claims that the Polish authorities, in the authorising procedure of the above-
mentioned investment, breached a number of EC law provisions, namely Articles 6 and 174 
of the Treaty establishing the European Community1; Article 2 (2) of the Directive 
2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for 
public participation in respect of the drawing up of certain plans and programmes relating to 
the environment and amending with regard to public participation and access to justice 
Council Directives 85/337/EEC and 96/61/EC2; Article 1 of the Directive 2003/4/EC of the 
European Parliament and of the Council of 28 January 2003 on public access to 
environmental information and repealing Council Directive 90/313/EEC3; Article 1, 5 (1) and 
6(2) of the Directive 2001/42/EC of the European Parliament and of the Council of 27 June 
2001 on the assessment of the effects of certain plans and programmes on the environment4; 
Article 2 of the Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural 
habitats and of wild fauna and flora5, Article 1(1) (b) - (c) and Article 9 of the Directive 
2002/49 of the European Parliament and of the Council of 25 June 2002 relating to the 
assessment and management of environmental noise6, as well as Articles 6, 7 and 8 of the 
Aarhus Convention. 

From the analysis of the petition it is clear that the main concerns of the petitioner refer to the 
lack of appropriate public consultations and the lack of appropriate consideration of 
alternatives. The petitioner stresses that the routing suggested by the inhabitants of 
Magdalenka (also approved in the land use plan of the region) was not properly assessed by 
the investor. The petitioner claims that the authorities seem to disregard alternative routings, 
which are socially acceptable and which are - according to the petitioner better for the 
environment. Further, in the opinion of the petitioner, the currently approved location of the 
project will have a negative impact on the environment, e.g. the planned road will be located 
in the close vicinity of Magdalenka inhabitants' estates and will result in cutting down of 
some trees within the "Warszawski Obszar Chronionego Krajobrazu" (Warsaw Landscape 
Protected Area), resulting in a breach of EC legislation, namely the Directive 92/43/EEC as 
interpreted by Court of Justice in the Castro Verde case, C-239/04. In addition, the petitioner 
claims that the association, which he represents as well as the municipality Magdalenka, 
were refused the status of 'party to the proceedings' despite their applications in this regard. 
Finally, the petitioner states that the public did not have access to information about the 
environment, resulting in a breach of Directive 2003/4/EC. 

                                               
1 OJ C 325 of 24 December 2002
2 OJ L 156 25/6/2003, p. 17-25
3 OJ L 41 14/2/2003, p. 26-32
4 OJ L 197 21/07/2001, p. 30-37
5 OJ L 206 22/07/1992, p. 7-50
6 OJ L 189 18/7/2002, p. 12-25
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The Commission's comments on the petition 

The Commission would like to note that the same issues as those raised in this petition have 
also been subject to investigation as a registered complaint, with regard to which the 
Commission requested clarifications from the Polish authorities. The analysis provided below 
takes account both of the information provided by this petition as well as the explanations 
received from the Polish authorities in the context of the Commission's investigation of the 
registered complaint.

Firstly, it must be noted that most of the issues raised by the petitioner fall within the scope of 
Council Directive 85/337/EEC of 27 June 1985 on the effects of certain public and private 
projects on environment, as amended by Directive 2009/31/EC, Directive 2003/35/EC and 
Directive 97/11/EC on the effects of certain public and private projects on environment, as 
amended1 (hereafter the EIA Directive). 

- EIA Directive – public consultations, analysis of alternatives, issue of 'party to proceedings', 
relevant information about authorisation procedure 

Provisions of the EIA Directive refer, inter alia, to the need for environmental impact 
assessments to be carried out for road construction projects (see Annex I point 7 (b)). Thus, in 
accordance with the directive, the project in question should be made subject to the procedural 
requirements of the directive. 

With regard to the issue of public consultations, Article 6(4) of the EIA Directive stipulates: 
"The public concerned shall be given early and effective opportunities to participate in the 
environmental decision-making procedures referred to in Article 2(2) and shall, for that 
purpose, be entitled to express comments and opinions when all options are open to the 
competent authority or authorities before the decision on the request for development consent 
is taken." 
From the information provided by the Polish authorities, it can be concluded that the 
competent authorities informed the public about the possibility to submit comments and 
opinions within 21 days from the day of the announcement of this information both during the 
procedure for issuing the development consent for the physical location of the investment in 
question as well as for the environmental consent. Given that the location decision was 
revoked by the Polish administrative courts, an analysis of the compliance by this decision 
with the procedural requirements of the EIA Directive is unnecessary. With regard to the 
environmental consent, it is clear from an analysis of that decision that comments and 
opinions were submitted, among others, by the association represented by the petitioner, 
'Przyjazna Droga 721'.  However, due to the fact that the comments submitted by the 
association were received after the set deadline, they were not considered. In the opinion of 
the Commission, the fact of leaving out comments submitted after the deadline does not 
constitute a breach of Article 6(4) of the directive. Since the authorities allowed the public to 
provide comments and opinions as required by the directive when all options were open and 
before the decision on the request for the development consent was taken, the Commission is 
not in position to establish a breach of Article 6(4) of the EIA Directive with regard to the 

                                               
1 OJ L 175, 5.7.1985, p. 40
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investment in question. 
With regard to the issue of the analysis of alternatives, it must be noted that Article 5(3) of the 
EIA Directive clarifies which information is to be provided by the developer in the case of a 
project, which must be subjected to an environmental impact assessment in accordance with 
the requirements of the directive. Among other elements, the directive requires that 'an outline 
of the main alternatives studied by the developer and an indication of the main reasons for his 
choice, taking into account the environmental effects' are to be submitted by the developer. 
From the analysis of the documents available to the Commission, it must be concluded that, 
with regard to the investment in question, the developer submitted an outline of the 
alternatives studied, thus the Commission is not in the position to establish a breach of the 
directive in this regard.  
Furthermore, the petitioner appears to allege that the investor breached EC law by not making 
the alternative submitted during the public consultations subject to an in-depth analysis. 
However, the EIA Directive does not require that the investor analyses alternatives submitted 
during the public consultation process. According to Article 8 of the directive, it is the duty of 
the competent authorities to take into considerations the results of consultations and 
information gathered pursuant to Articles 5-7 of the directive. The Commission would note 
that from its analysis of the environmental consent it is clear that the authorities took into 
consideration the results of its consultations with the public. From the text of the 
environmental consent, it can also be concluded that the association represented by the 
petitioner submitted comments during this proceeding but it did so after the elapse of the 
deadline. In the Commission's view, the decision of the authorities not to take account of 
comments submitted after the deadline does not constitute a breach of Article 8. 
Consequently, it cannot be established that Article 8 of the EIA Directive has been breached.

With regard to the decision by the Polish authorities to refuse the petitioner's association 
status of 'party to the proceedings' , the Commission would note that  Article 1 of the directive 
stipulates that: "'public concerned' means: the public affected or likely to be affected by, or 
having an interest in, the environmental decision-making procedures referred to in Article 
2(2); for the purpose of this definition, non-governmental organisations promoting 
environmental protection and meeting any requirements under national law shall be deemed 
to have interest". The notion of public concerned is relevant for provisions of inter alia two 
articles of the EIA Directive, e.g. Article 6(4) on public consultation and Article 10(a) on 
access to judicial review. Under the Polish law, everybody can submit comments and 
observations when the public consultations are carried out. In order, however, to challenge the 
administrative decision, according to the Polish law in force when the environmental consent 
was issued, a non-governmental organisation, such as the petitioner's association, needed to 
become 'party to the proceedings' by filing a request within 21 days of the announcement of 
the consultation procedure. From the documents available to the Commission, it seems that 
the association represented by the petitioner filed such an application, it did so, however, after 
the elapse of the deadline. In this regard, the Commission would like to note that the issue of 
undue limitations set up under the Polish law with regard to access to review procedures of 
NGOs was subject to a Commission infringement action under a horizontal case concerning 
the non-conformity of the Polish law with the requirements of the EIA Directive. As a result 
of the Commission's action, from 15 November 2008 the Polish law has changed and the 
current law no longer provides for limitations concerning NGOs' access to review procedures. 
Since the horizontal issue of non-compliance has been solved, the Commission does not 
consider any further action to be required in this regard. 
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With regard to the  refusal to grant the status of 'party to the proceedings' to the municipality 
of Magdalenka, the Commission would like to observe that, from the information provided by 
the petitioner, it is clear that the petitioner questions the refusal to grant this status with regard 
to the procedure of issuing the location decision. However, as pointed out above, since the 
location decision in question was subsequently revoked by the Polish administrative courts 
and is no longer valid, in the view of the Commission an analysis of the compliance of 
specific elements of the administrative procedure related to this decision is not necessary.  

Furthermore, with regard to the allegation concerning a failure to provide environmental 
information, it must be noted that even though the allegation of the petitioner is of a very 
general nature, it would appear from the text of the petition that the petitioner seems to be 
questioning the lack of sufficient information provided by the Polish competent authorities 
about the environmental decision-making process as well as the issuing of the relevant 
administrative decisions. In this regard, the Commission would note that Article 6(2) of the 
EIA Directive states that the public shall be informed, whether by public notices or other 
appropriate means such as electronic media where available, of inter alia, the request for 
development consent, the fact that the project is subject to an environmental impact 
assessment procedure and details of the arrangements for public participation. From the 
explanations provided by the Polish authorities it can be concluded that the basic requirements 
of Article 6(2) of the EIA Directive were fulfilled with regard to the investment in question 
and that all the information required under Article 6(2) of the directive was announced to 
public (announcements in the various municipalities concerned, announcement by means of 
electronic communication).  

In addition, Article 9(1) of the directive puts an obligation on the competent authorities to 
inform the public about the content of the development consent granted. From the response of 
the Polish authorities, it is clear that the requirements of Article 9(1) of the directive were 
fulfilled, as the information about decisions issued for the project in question were provided to 
the public in the normal way (announcements in the various municipalities, announcements 
by means of electronic communication). In summary, the Commission cannot conclude that 
the Polish authorities did not fulfil the basic requirements of the directive with regard to its 
obligations to inform the public about start of the environmental decision-making process or 
the issuing of the development consent. 

- Habitats Directive - possible negative impact on the 'Warsaw Landscape Protected Area'

The petitioner claims that the authorisation of the investment in its current form will result in 
a breach of Article 2 of the Directive 92/43/EEC on conservation of natural habitats and of 
wild fauna and flora (hereafter the Habitats Directive). Article 2(1) establishes the aim of the 
directive (e.g. the directive shall contribute towards ensuring bio-diversity through the 
conservation of natural habitats of wild fauna and flora in the European territory of the 
Member States). Article 2(2) provides for measures to be taken pursuant to this directive, 
which shall be designed to maintain or restore at favourable conservation status natural 
habitats and species of wild fauna and flora. Article 2(3) of the directive specifies that the 
measures taken pursuant to the directive should take account of economic, social and cultural 
requirements and regional and local characteristics. 
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Based on the information provided, the Commission is not in the position to establish a breach 
of Article 2 of the Habitats Directive with regard to the investment in question.

With regard to the issue of a possible negative impact of the project on the 'Warsaw 
Landscape Protected Area', which in view of the petitioner will result in a breach of the 
jurisprudence of the Court of Justice as set out in the Castro Verde case referred to above, the 
Commission would  underline the following.

Article 6(3) of the Habitats Directives requires that "any plan or project (…) likely to have a 
significant effect thereon, either individually or in combination with other plans or projects, 
shall be subject to appropriate assessment of its implications for the site in view of the site's 
conservation objectives." Article 6(4) of the directive provides conditions for the exceptional 
authorisation of projects in situations when negative implications for the site are established. 
In the Castro Verde case, the Court of Justice held that when the plan or project is 
implemented under Article 6(4) of the directive, it should be made subject to the condition 
that the absence of alternative solutions needs to be demonstrated. 

It must be noted that Landscape Protected Areas are forms of national protection, and hence 
the procedural requirements flowing from the Habitats Directive as established by Article 6(3) 
– (4) are not applicable to such areas. It is thus clear that the project referred to in this petition 
can in no way be seen as falling within the scope of the ruling in case C-239/04 Castro Verde, 
referred to by the petitioner. For the same reason, a breach of Article 6(3) and (4) cannot be 
established with regard to the procedure authorising the investment in question. 
- Other legal provisions 

With regard to the other legal provisions that the petitioner claims are being breached, based 
on the information available, the Commission is unable to identify a breach of EC law with 
regard to the investment in question. 

Conclusions 

Since no breach of EC law can be established with regard to the issues raised in the petition, 
or where such issues can be identified, the non-conformity problems have been already solved 
thanks to the horizontal action undertaken by the Commission, the Commission does not 
intend to open an infringement procedure against Poland based on Article 226 of the Treaty 
establishing the European Community. 


