
CM\802601EN.doc PE396.636/REVII

EN United in diversity EN

EUROPEAN PARLIAMENT
2004 










 2009

Committee on Petitions

22.01.2010

NOTICE TO MEMBERS

Subject: Petition 0198/2007 by Nicole Banderitsch (Austrian), with two signatures, on 
alleged money laundering in connection with the Austrian AMIS Group's 
petition in bankruptcy

1. Summary of petition

The petitioner points out that the Austrian AMIS Group filed a petition in bankruptcy in 
November 2005. As a licensed investment services firm, the group was under the supervision 
of the regulatory authorities for the financial market in Austria (FMA). Some 10 000 Austrian 
and some 6 000 German investors were affected by the bankruptcy involving a total sum 
invested of € 120 - 150 millions. The petitioner has subsequently on her own initiative 
undertaken an in-depth investigation of the matter and was able to ascertain as a result that the 
group is guilty of money laundering through its connections in Luxembourg. The petitioner 
also emphasises that the Austrian regulatory authority fell far short of discharging its duty of 
supervision. Since the petitioner has applied unsuccessfully to the responsible Austrian 
authorities including Austria's Finance Minister, she is asking Parliament to investigate 
whether there has been an infringement of the EU legislation applicable in this area and of the 
principle that small investors, in the event of a bankruptcy of an investment services firm, are 
safeguarded by a properly functioning and value-sustaining deposit guarantee scheme.

2. Admissibility

Declared admissible on 4 July 2007. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 19 October 2007.
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Background/Summary of the facts/History

On the 23rd of December 2005, Commission services received a complaint from a 
complainant on behalf of several complainants related to the insolvency of two Austrian 
investment services providers - AMIS Management Investment Services AG and AMIS 
Financial Consulting AG. The complainant alleged that the assets in the insolvency 
proceedings may not be sufficient to reimburse client assets paid to the investment services 
providers. Additionally, the Austrian Investor Compensation Scheme AeW 
(Anlegerentschädigung von Wertpapierdienstleistungsunternehmen GmbH) communicated in 
its press release of 13 July 2006 that investor claims against AMIS Management Investment 
Services AG and AMIS Financial Consulting AG are not covered by the investor 
compensation scheme.

The complaint

The complainant claims that Austria may not have correctly transposed the Directive 97/9/EC 
on investor compensation schemes (ICSD) because the AeW's funds may not be sufficient to 
ensure the minimum coverage of 20 000 Euro for each investor as required by Article 4 of 
Directive 97/9/EC (ICSD – Investor compensation scheme directive). ICSD is to give 
investors a "last resort" guarantee up to a certain amount to cover claims arising out of 
investment firms’ inability to repay money or return instruments belonging to them and held 
on their behalf in connection with investment business.

On 11 September 2006, the Commission services sent a letter to the Austrian Permanent 
Representation requesting some clarifications of the Austrian legal framework.

In their response of 7 November 2006 Austria explains that their legislation distinguishes 
between two types of investment firms: a) firms which are allowed to hold client money and 
instruments and b) firms that are not. Firms that are allowed to hold client assets are subject to 
more stringent requirements and together with credit institutions are obliged to participate in a 
more strictly regulated investor-compensation scheme. Firms that cannot hold client assets 
themselves and can only provide a limited number of services investment advice and portfolio 
management) are subject to the membership in a special investor-compensation scheme 
(AeW), which is mandatory for firms managing assets, but voluntary for firms providing 
services like investment counselling and doing intermediation.

Regarding the financing of the system, Austria communicated that the AeW is financed by 
membership contributions paid by all investment firms participating in the scheme (up to 
10 % of the own capital). Additionally, according to the articles of incorporation, AeW can 
ensure the financing for the minimum required coverage through loans or issuance of bonds.

The Commission services also requested some clarifications from the complainant, by letter 
of the 23rd of February 2006. The complainant replied by two letters from the 20th of 
March 2006 and the 9th of August 2006. He addressed a letter to the Commission on the 11th

of July 2007.
In its petition, the petitioner also claims that the AMIS Group has undertaken money 
laundering activities in Luxembourg.
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The Commission’s comments to the petition’s arguments

Article 1 §1, 1° of Directive 97/9/EC specifies that the directive only applies to investment 
firms authorised under Article 3 of the Directive 93/22/EC (ISD – Investment Services 
Directive). Firms not holding client money are excluded by the ISD from its scope (Article 2 
§2g of the ISD) as long as they only provide specific limited services. Where Directive 
97/9/EC applies, its article 5 §3 allows for participation in an alternative investor 
compensation scheme, provided it is equivalent to the one under the directive.

On 23rd February 2006, the Commission opened an infringement in order to analyse the AMIS 
case. The Commission concluded from the information it received that AMIS was not allowed 
under Austrian legislation to hold client money and did not fall within the scope of Directive 
97/9/EC. From the information received from the Austrian permanent representation, the 
Commission concluded that, for firms not holding client money, but allowed to manage 
assets, the Austrian law imposes the participation in an investor compensation scheme similar 
to the one provided for by Directive 97/9/EC. This analysis showed that the Austrian 
legislation is in line with the EU Directives and the complaint case was closed on March 2007 
after information of the complainant. Furthermore, compliance by AMIS with these 
provisions is a question for the national judge to analyse.

As regards the claim on money laundering, the Community legislation in this area (essentially 
Directive 2005/60/EC and Council framework decision 2001/500/JHA) aims at creating a 
framework in which specialised authorities (so-called Financial Intelligence Units or FIU) can 
receive information on suspicions of money laundering in order to undertake financial 
investigations which can eventually lead to criminal prosecution. Both Luxembourg and 
Austria have transposition legislation in place allowing their national FIUs to undertake 
financial investigations. If the petitioner is aware of concrete money laundering activities in 
Luxembourg, the right approach is to inform the FIU in Luxembourg for subsequent 
investigation. The Austrian FIU (Bundeskriminalamt) can facilitate the contact details. The 
Commission is not entitled to conduct financial investigations, unless the financial interest of 
the Community is affected.

Conclusions

On the basis on the information provided by the Austrian permanent representation in its letter 
of 7th November 2006, the Commission services considered that there were no elements that 
would have justified the opening of infringement proceedings against Austria and decided to 
close the complaint.

However, on the grounds of recent information, the Commission is still analysing the 
exemption under Austrian law from investor compensation schemes of firms providing 
services like "Vermögensberatung" (investment counselling) and "Vermittlung von 
Finanzinstrumenten" (intermediation) in order to determine how broadly the Austrian 
legislation conceives this exemption in comparison to article 2 §2 (g) of Directive 93/22/EEC. 
The Commission services will address a new request for clarification to the Austrian 
permanent representation. If new elements appear, the Commission might consider opening a 
new infringement.
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As regards the claim on money laundering, the Commission is not competent to enquire if a 
criminal activity has taken place. It is suggested that the petitioner informs the relevant 
national competent authorities.

4. Further Commission reply, received on 25 November 2008.

After careful analysis of a complaint on behalf of several complainants related to the 
insolvency of two Austrian investment services providers - AMIS Management Investment 
Services AG and AMIS Financial Consulting AG - received on 23 December 2005, 
Commission services had decided not to pursue the infringement due to lack of sufficient 
proof of incorrect transposition of Directive 97/9/EC in Austria. Following new information 
in the press on 5 December 2007 that the Austrian State had been condemned for the lack of 
proper supervision by its competent authority of the AMIS firms, the Commission services 
sent a new letter on 7 May 2008 to the Austrian Permanent Representation requesting further 
clarifications.  Following a request for prolongation by the Austrian authorities, an additional 
deadline for the reply was granted by the Commission services by letter of 27 June 2008. The 
Republic of Austria answered by letter of 2 July 2008.

In the reply of 2 July 2008, Austrian authorities informed about the new developments in the 
AMIS case and about the applicable law following transposition of the Markets in Financial 
Instruments Directive 2004/39/EC (MiFID)1 into Austrian legislation. 

According to the information received by Commission services by the letter of the Austrian 
Permanent Representation of 2 July 2008, the Republic of Austria was sentenced by an 
Austrian Court   to guarantee payment to the plaintiffs for those damages incurred on their 
AMIS investments that would remain unpaid through the bankruptcy procedure, through the 
liquidation of AMIS-funds in Luxembourg and through the compensation scheme. 

Following the above-mentioned sentence of the Court against the Republic of Austria, claims 
have arisen not only on the incapacity of the compensation scheme to comply with Article 4 
ICSD, but also on the idea that the taxpayers' money should not be used to pay back losses 
caused by investment firms.

On the application of the ICSD to Austrian investment firms, Austrian authorities have 
provided further clarifications in the letter of 2 July 2008. Under the ICSD, each 
compensation scheme must cover money and instruments held by an investment firm in 
connection with an investor's investment operations which cannot be returned to the investor 
(recital 8 and Article 2 (2), 2° of ICSD). The Austrian authorities have explained that the 
term "investment firm" under the Wertpapieraufsichtsgesetz (WAG) of 2007 (called 
"Wertpapierdienstleistungsunternehmen" in §19 of the version of the WAG before 2007) is 

                                               
1

Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in 
financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC 
of the European Parliament and of the Council and repealing Council Directive 93/22/EEC; OJ L 145, 
30.4.2004, p. 1–44
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narrower than the same term ("Wertpapierfirma") under the Bankwesengesetz (BWG). 
Activities of investment firms under BWG are covered by a compensation scheme (the 
"Einlagensicherungs- und Anlegerentschädigungssystem") under §§93 ff BWG, which does 
not apply to investment firms authorised under the WAG. Under the WAG, investment 
firms such as AMIS are not allowed to hold client money or assets and can thus not be in 
debt of their clients (§3 Abs. 5 Z 4 WAG 2007; previously §1 Abs. 1 Z 19 BWG in 
connection with §20 Abs. 1 Z 4 WAG), which means they do not in principle fulfil the 
conditions for claims from their investors to be covered by Art. 2 (2) 2° ICSD. For this 
reason, the exclusion of firms authorised under WAG from the compensation scheme 
created for firms authorised under BWG does not infringe the provisions of directive 
1997/9/EC. 

Nonetheless, Austria established an alternative compensation scheme for investment firms 
authorised under the WAG, which are not insured under the compensation scheme in the 
BWG. Activities of investment firms authorised under WAG are covered by the 
Anlegerentschädigungssystem für Wertpapierfirmen (AeW) (§§75 to 78 WAG 2007; 
previously §23b and 23e of WAG). The AeW grants the same guarantee (20.000 Euro) as the 
minimum guarantee required by Article 4 of the ICSD (§23 c (4) WAG before the 2007 
reform; § 76 (4) WAG 2007). Therefore, even if the claims for compensation from Austrian 
investment firms would have been eligible for compensation under Article 2 (2), 2° of ICSD, 
the arrangements of the Austrian law on the compensation scheme would have been sufficient 
to ensure correct transposition of the minimum guaranteed amount under the ICSD. Recital 23 
of ICSD further clarifies the fact that ICSD does not harmonize the ways in which investor-
compensation schemes are to be financed. Instead, the practical arrangements concerning the 
financing of investor compensation schemes are left by the ICSD to the competence of 
Member States.

Conlusions

On the basis on the information provided by the Austrian Permanent Representation by letter 
of 2 July 2008, the Commission services considered that there were no new elements 
justifying the opening of infringement proceedings against Austria and decided not to reopen 
the complaint.

The Commission services are currently in the process of verifying the quality of 
implementation of the Markets in Financial Instruments Directive 2004/39/EC (MiFID), 
including Article 11 of MiFID on the coverage of investment activities through the Investor 
Compensation Scheme Directive. If proof of incorrect transposition under MiFID is identified 
at this stage, the Commission will take the necessary action. 

5. Further Commission reply, received on 22 January 2010.

The present communication responds to the European Parliament's request for an up-date on 
the state-of-play of the quality check of the implementation of MiFID in Austria.
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The MiFID quality check has been conducted through a risk based assessment of the 
transposition measures in Member States, including Austria. So far, the transposition quality 
check has not led to proof of faulty transposition of MiFID in Austria. In particular, no proof 
was found of an infringement of Article 11 of MiFID concerning the investor compensation 
schemes. 

The Commission is also conducting a review of the Investor Compensation Scheme Directive
1997/9/EC1. A call for evidence was issued on 9 February 2009 in respect of the functioning 
of the Investor Compensation Scheme in the Member States. In this call for evidence, the 
Commission services have addressed the question of the coverage through the compensation 
schemes of firms, such as AMIS, that are not allowed to hold client money but are authorised 
for the provision of investment services. The consultation ended on 8 April 2009. The 
principle to cover investment firms under the compensation scheme even if their permission 
does not entitle them to hold client assets was generally supported by respondents. It is 
reasonable that a client's protection should not depend on a factor (the precise terms of a 
firm's permission) that clients cannot be expected to be aware of. On the other hand, some 
respondents - among which the Austrian compensation scheme - emphasised that the 
coverage should be consistent with any limits in the authorisation.

In light of the AMIS case, the Austrian Securities Supervision Act 2007 has been amended. 
The purpose of one of the amendments was to introduce additional disclosure obligations. 
Investment firms have to clearly inform investors that they are prohibited from holding 
client's assets under Austrian law. 

The review of the ICSD will tackle this issue and assess whether additional disclosure 
requirements about the scope of coverage of the compensation schemes should be introduced 
and whether the coverage of the scheme should be extended so as to include in the 
compensation schemes firms not holding client money. In this last option, firms such as 
AMIS would fall under the ICSD with the consequence that clients could claim compensation 
under the ICSD in case of loss of their assets. For the moment, under the current version of 
ICSD, such cases are left to the competence of national authorities. 

                                               
1 OJ L 84, 26.3.1997, p. 22–31


