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NOTICE TO MEMBERS

Subject: Petition 0897/2007 by Janusz Wilczynski (Polish) concerning non-compliance 
by the Polish authorities with Directive 2003/35/EC of the European 
Parliament and of the Council providing for public participation in respect of 
the drawing up of certain plans and programmes relating to the environment 
and Council Directive 85/337/EEC on the assessment of the effects of certain 
public and private projects on the environment, concerning a projected 
motorway in southern Poland

1. Summary of petition

The petitioner refers to the projected A-4 motorway running from Poland's border with 
Germany to its border with Ukraine, of which the Zgorzelec-Krzyzowa section will affect the 
petitioner's properties in Nowogrodziec and Boleslawiec (Lower Silesia). The petitioner 
maintains that, in approving the project, the Lower Silesian authorities have infringed 
numerous provisions of Directive 2003/35/EC of the European Parliament and of the Council 
providing for public participation in respect of the drawing up of certain plans and 
programmes relating to the environment and Council Directive 85/337/EEC on the assessment 
of the effects of certain private and public projects on the environment. The petitioner 
maintains that such infringements of EU environmental legislation are commonplace in 
Poland, arguing that the environmental impact assessment directive was infringed in 
connection with the extension of the A-2 motorway through the Warsaw suburb of Ursynów. 
He is accordingly seeking action by the European Parliament to ensure compliance with EU 
legislation in this area in general and in particular regarding the construction work being 
carried out on the section between Zgorzelec and Krzyzowa.
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2. Admissibility

Declared admissible on 16 February 2008.  Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 26 September 2008.

The petition concerns the construction of a new section of the A-4 motorway from Zgorzelec 
to Krzyzowa. 

The petitioner claims that, whilst issuing the environmental decision for the construction of 
the project in question, the Polish authorities breached the provisions of Council Directive 
85/337/EEC1 on the effects of certain public and private projects on environment, as amended 
by Directive 2003/35/EC providing for public participation in respect of the drawing up of 
certain plans and programmes relating to the environment and amending with regard to public 
participation and access to justice Council Directive 85/337/EEC and 96/61/EC (hereafter the 
EIA Directive). The petitioner is of the opinion that, since he is the owner of ground on which 
the investment project will take place, he should be treated as 'public concerned' under the 
definition in the directive. Consequently, he claims that the provisions of the EIA Directive 
concerning information to public (namely Articles 6(2), (4) and (5) as well as Article 9 and 
10a) have been breached by Poland as the Polish authorities have failed to inform him and the 
local community about the environmental decision of  the Voivode (district authority) of 9 
November 2006, as a result of which he was not offered an effective opportunity to participate 
in the administrative proceedings as required by the directive. In particular, the petitioner 
claims that the information regarding the Voivode decision has not been published in any of 
the most widely read local newspapers (eg. Slowo Polskie, Gazeta Wroclawska), and 
furthermore, there were no announcements posted in the municipalities of Nowogrodziec and 
Boleslawiec with regard to the investment in question, which according to the petitioner, are 
the customary means of informing the public in the region. The petitioner also raises the issue 
that the construction works started prior to the State purchase of his land.

The Commission would like to point out that a complaint has also been registered regarding 
the issue of public participation concerning the investment in question. 

Environmental Impact Assessment 
Provisions of the EIA Directive refer, inter alia, to the environmental impact assessment for 
road construction projects. Public consultation is an important element of this procedure. 
However according to the established case law of the European Court of Justice (case C-
396/92, Bund Naturschutz; case C-81/96 Haarlemmerliede), the EIA Directive does not apply 
where the development consent procedure was initiated prior to the date of the entry into force 
of the directive.

The Commission has thoroughly examined the information supplied by the petitioner, both as 
part of the petition and as the complaint. It is apparent from the documents submitted that the 
investment procedure was initiated in the mid-90s, thus the consent procedure for the project 
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was launched long before the date of entry into force of the EIA Directive for Poland, which 
was 1st May 2004.

In addition, the Commission would like to inform the European Parliament that it has already 
launched an infringement procedure in respect of public consultation provisions on the basis 
that the requirements of the EIA Directive are not fully respected under the provisions of 
Polish law. It is important to stress that it is a general non-conformity case, which is not 
related to a specific project. A Letter of Formal Notice (first written warning) on the issue was 
addressed to Poland on 4th July 2006.The Polish authorities replied on 4th September 2006.
Having assessed the Polish response as unsatisfactory, the Commission issued a Reasoned 
Opinion (second written warning) on 29 June 2007. 

Involvement of EU financing 

With regard to the issue of Community financing, which has been raised by the petitioner in 
the complaint, the Commission would observe that, in order to be granted  EC funding, the 
provisions of EC environmental law, including the public consultation procedures of the EIA 
Directive  need to be fully complied with. The 'Construction of A4 motorway, section 
Zgorzelec - Krzyzowa' was approved for co-financing from the Cohesion Fund under 
reference 2004/PL/16/C/PT/004 in 2004. However, because the procedures required by the 
EIA Directive were not completed when the project was submitted for co-financing to the 
European Commission in August 2004, the payments have been made conditional to the 
Member State’s obligation to provide the  European Commission with evidence of 
compliance with the EIA Directive. Until now, the Polish Authorities have not provided 
sufficient information showing conformity with the key provisions of the EIA Directive and, 
consequently, no payments from the Cohesion Fund for this project have been made. When 
the information is submitted by the Polish authorities, it will be thoroughly examined with 
regard to conformity with EU environmental rules prior to any release of Community 
Funding.

Issue of compensation for the ground 

The Commission would like to observe that the issue of compensation for the ground and the 
fact that the construction works started prior to the purchase of land, lies beyond the scope of 
the Commission's competence as the matter falls fully within the responsibility of the Member 
States. 

Conclusions

In so much as the petition identifies problems with respect to the public consultation 
provisions of the EIA Directive, the Commission has already taken action with regard to the 
non-conformity of the Polish provisions with the requirements of the EIA Directive 
concerning public participation. The Commission understands that the Polish authorities are 
currently preparing a draft legislative proposal, aimed at addressing the Commission's 
allegations raised in the Reasoned Opinion.

4. Further Commission reply, received on 22 January 2010.
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In a letter of 10 August 2009 and sent to the Petitions Committee by fax on 10 September 
2009, the petitioner submitted new documents regarding the petition. In the letter, the 
petitioner expressed his disappointment with the Commission's action and stated that the 
Commission's decision to close the case was premature since no environmental consents were 
issued for the project in question and further, no compensations for the petitioner's property 
was offered. Based on the above, the petitioner requested the intervention of the European 
Parliament. 
The petitioner also attached his letter of 21 August 2009, addressed to the Commission, in 
which he called on the European Commission to oblige Poland to stop using the A-4 
Zgorzelec-Krzyżowa motorway, based on the same premises as mentioned above (lack of 
environmental consents for the project in question) and claiming a breach of Directive 
92/43/EEC on the conservation of natural habitats and of wild fauna and flora1. Finally, the 
petitioner stated that, until this day, the investor had not acquired the property in which the 
investment was carried out. 

It should be pointed out that in the letters of 10 and 21 August 2009 similar concerns, as those 
described above, were explained to the European Commission. 

Prior to presenting its legal analysis, the Commission would like to establish the factual 
background. Based on the information available, the Commission concludes that valid 
environmental consents were issued for the project in question, as required by Polish law. 
Consequently, the claim about there having been a lack of environmental consents does not 
seem to be justified. 

With regard to a potential breach of the EIA Directive, as established in the previous 
communication, in light of the case law of the Court of Justice (case C-3926/92, Bund 
Naturschutz, case C-81/96 Haarlemmerliede), the requirements of the EIA Directive do not 
apply to projects where the development consent procedure was initiated prior to the date of 
the entry into force of the Directive. For Poland, the EIA Directive requirements became 
obligatory as of the day of accession, e.g. 1 May 2004. Since for the project in question 
applications for development consent were filed in 1997, thus before Poland's accession to the 
European Union, in light of established case-law of the Court of Justice, the Directive 
requirements are not applicable. 

Inasmuch as the petition identified the problems with respect to the public consultation 
provisions of the EIA Directive, the Commission has already taken action with regard to the 
non-conformity of the Polish provisions with the requirements of the Directive. As a result of 
this action, the Polish authorities adopted a new law on access to information about the 
environment and its protection, public participation in environmental protection, and 
environmental impact assessment, which came into force on 15 November 2008. The new law 
duly addresses the insufficiencies identified in the infringement procedure.   

With regard to the petitioner's claim concerning an alleged infringement of the Habitats 
Directive by the project, on the basis of the information provided by the petitioner, the 
Commission is not in a position to establish a breach of the directive. In addition, from the 
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information sent by the petitioner as a complaint to the Commission, it might be concluded 
that the petitioner alleges a breach of the procedural requirements flowing from Articles 6(3)-
(4) of the Habitats Directive. In this regard the Commission would also like to observe the 
following. According to the ruling of the Court of Justice in case 209/04 Commission vs. 
Austria, the procedural requirements of Articles 6(3)-(4) of the Habitats Directive are 
obligatory for Member States only with regard to projects, for which applications for 
development consent were filed after the date that the Directive became obligatory for the 
Member States, in the case of Poland thus as of 1 May 2004. Taking into consideration earlier 
conclusions concerning the start of the investment procedure for the project in question, in the 
light of the established case-law of the Court of Justice, a breach of the procedural 
requirements of the Habitats Directive cannot be established. 

Whilst the above-mentioned provisions of the Habitats Directive and the EIA Directive are 
not applicable to the project in question, the financing decision of the Commission1 requires 
that the Commission assesses the project's compliance with EC law requirements, and more 
specifically with the EIA Directive. As noted in the previous communication, the approval of 
co-financing was made conditional on compliance with the EIA Directive requirements. 
According to the information provided to the Commission, the key requirements of the EIA 
Directive have been fulfilled with regard to the project in question. 

Furthermore, the Commission would like to observe that in light of the fact that the project 
crosses through a number of Natura 2000 sites, the Polish authorities expressed their interest 
in providing compensatory measures for potential damage, which might have been caused by 
the project on species and habitats protected under EC environmental law. First of all, the 
designation of two new Special Protection Areas by the end of 2009 was agreed with the 
Commission as a compensatory measure. Further, with regard to Sites of Community 
Importance (SCIs), the legal status of sites, on which the project in question might have had a 
significant impact, has changed, due to the fact that Poland proposed to the Commission a 
new list of sites to be included on the list of SCIs for the continental region. As a result of this 
change, the investor applied for a new, additional environmental consent, as the Polish 
authorities wished to foresee a legally binding framework for mitigation measures with regard 
to the potential impact of the project on sites of Community Importance.

With reference to the petitioner's statement concerning a lack of redress for property in the 
area, the Commission would like to refer to its previous communication, where it explained 
that the issue of such compensation lay beyond the scope of the Commission's competence 
since the matter falls fully within the scope of responsibility of the Member States. 

Since no breach of EC environmental law can be established with regard to the investment in 
question, and further, the problems identified with respect to the public consultation 
provisions of the EIA Directive have been solved, the Commission does not consider that any 
further action is required with regard to the issues raised by the petitioner. The Commission's 
own file on this matter was therefore closed in June 2009.
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