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Subject: Petition 1140/2007 by Jose Manuel Ruiz Alvarez (Spanish), on the 
discriminatory tax regime for the Spanish nationals residing in other EU 
Member States than Spain

1. Summary of petition

The petitioner, a Spanish national residing in United Kingdom, considers that he is 
discriminated against by the Spanish tax regime which imposes him to pay higher taxes on 
profit that Spanish nationals residing in Spain. The petitioner explains that after selling a 
property he co-owned with his brothers in Spain, he had to pay 35% taxes with 20% more that 
his brothers because, unlike them, he resides abroad. The petitioner considers that he should 
enjoy the same tax regime as Spanish nationals residing in Spain and asks the European 
Parliament to look into this issue.

2. Admissibility

Declared admissible on 25 March 2008. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 10 June 2008.

In December 2005, the European Commission decided to refer Spain to the Court of Justice in 
accordance with Article 226 of the EC Treaty over its taxation of non-residents on capital gains 
realised on the sale of Spanish immovable property. The Commission considered that the 
Spanish tax legislation infringed the freedom of capital movement enshrined in the EC Treaty. 
In December 2007, the Commission made its application to the European Court of Justice.

Under the previous Spanish legislation capital gains of non-resident individuals were taxed at a 
flat rate of 35%, whereas residents were subject to progressive taxation when the fixed assets 
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remained within the possession of the taxpayer for less than one year, and to a flat rate of 15% 
when the assets were realised after one year of possession. Thus, non-resident individuals were
always subject to a substantially higher tax burden if they sold their property after one year of 
possession, and were so in most cases, if the property was sold within the year after acquisition. 

In the meantime, the Spanish parliament approved a tax reform through Law 35/2006, of 28 
November 2006, published in the Official Gazette of 29 November 2006. The reform entered 
into force on 1 January 2007. One of the most significant amendments concerning the taxation 
of capital gains was the introduction of a flat rate tax of 18% on any capital gains. We 
consider therefore that this amendment removed any future discrimination in this field 
between residents and non-residents.

However, due to the fact that there are many cases that have suffered from the application of 
discriminatory rules in respect of capital gains that have often accrued over a considerable 
period of time, the Commission did not stop the infringement procedure even when the new 
legislation entered into force as this legislation does not provide for satisfactory transitional 
arrangements in respect of such cases.

4. Further Commission reply, received on 21 January 2010.

As per the previous communication to the Petitions Committee, the case was referred to the 
European Court of Justice (C-562/07 – Commission of the European Communities v 
Kingdom of Spain). 

On 6 October 2009, the European Court of Justice declared that : 

"by treating differently, until 31 December 2006, capital gains realised in Spain 
according to whether they were made by residents or by non-residents, the Kingdom of 
Spain failed to fulfil its obligations under Article 56 EC and Article 40 of the Agreement 
on the European Economic Area of 2 May 1992"

The Commission welcomes the judgement as this interpretation is in line with the position 
taken by the Commission in this procedure.

The Commission always recommends EU citizens to follow the national procedures for 
appealing against decisions addressed to the taxpayers in order to seek redress from the 
national administrative or judicial authorities. This is because even if the European Court of 
Justice were to find the Spanish rules to be incompatible with the Treaty, as in this case, this 
has no direct impact on their rights as the infringement procedure does not serve to resolve 
individual cases. It may be noted that in case any national court or tribunal considers that a 
national provision is not in line with the Treaty on the functioning of the EU, it will not apply 
it. In this respect, there is already a judgement in Spain from the Tribunal Superior de Justicia 
de la Comunidad Valenciana1 that did not apply the provision at issue as it considered that it 
was not in line with the Treaty on the functioning of the EU.

                                               
1 Sala de lo contencioso administrativo , Sección 3, Sentencia de 8 de enero 2009, rec. 2512/2008


