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NOTICE TO MEMBERS

Subject: Petition 0141/2008 by Manuel Berkel (German), on German pension 
legislation

1. Summary of petition

The petitioner complains about the so-called Riester Pension, which is supposed to enable 
people to save for their own old-age pensions. The German state pays certain benefits towards 
this, which makes the scheme attractive to savers. However, Riester savers who move abroad 
– even to another EU country – have to repay all benefits to the state. The petitioner considers 
that this restricts his freedom of movement within the EU. He takes the view that a state must 
not make old-age benefit dependent on remaining in one's country of origin. He states that the 
Riester Pension is expressly designed to compensate for likely forthcoming cuts in the state 
pension. He therefore considers that the Riester scheme should be treated in the same way as 
the state pension as regards the freedom of movement of persons. 

2. Admissibility

Declared admissible on 30 June 2008. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 30 January 2009.

The so-called "Riester-Zulage" is a cash allowance ("Grundzulage" and "Kinderzulage") for 
the building up of a supplementary old age pension designed by the former German Social 
Affairs Minister "Riester". It was introduced to encourage people to become members of 
supplementary pension schemes, following the reduction of the level of the first pillar 
pension. The advantages are only available to people who are liable to tax in Germany. In 
addition, the benefits have to be repaid if the unlimited tax liability ends (e.g. the beneficiary 
moves to another Member State).
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The petitioner complains about the obligation to repay all benefits in case Riester savers move 
to another EU Member State. He considers that this is a restriction of his freedom of 
movement within the EU. He takes the view that a state must not make old-age benefit 
dependent on remaining in one's country of origin.

The Commission is already aware of the problem and shares the position of the petitioner. 
The Commission deems the rule requiring repayment when the person in question moves to 
another Member State to be incompatible with the principle of the free movement of workers 
(Article 39 of the EC Treaty and Article 7 of Regulation 1612/68), and with the principle of 
the free movement of persons (Article 18 of the EC Treaty) and the general ban on 
discrimination (Article 12 of the EC Treaty).

In view of the above, the Commission has opened an infringement procedure against 
Germany (2003/2067). As the German authorities refuse to change the legislation, the case 
was referred to the European Court of Justice (C-269/07). The oral hearing was held on 17 
December 2008. A judgment can be expected to be delivered in the course of 2009.

The Commission suggests informing the petitioner accordingly. 

4. Commission reply, received on 22 January 2010.

The European Court of Justice delivered its judgment in case C-269/07 on 10 September 2009. 
The Court decided that :

"by introducing and maintaining the provisions for complementary pensions in Paragraphs 79 to 
99 of the Federal Law on Income Tax (Einkommensteuergesetz), the Federal Republic of 
Germany has failed to fulfil its obligations under Article 39 EC and Article 7(2) of Regulation 
(EEC) No 1612/68 of the Council of 15 October 1968 on freedom of movement for workers within 
the Community and Article 18 EC, in so far as those provisions:

- deny cross-border workers and their spouses the right to the savings-pension bonus, unless they 
are fully liable to tax in that Member State;
- prohibit cross-border workers from using the subsidised capital for the acquisition or 
construction of an owner-occupied dwelling unless the property is situated in Germany, and
- provide that the bonus be reimbursed on termination of full liability to tax in that Member 
State;"

The judgment is fully in line with the Commission's position and the opinion expressed by the 
petitioner.

By letter of 6 October 2009, the German authorities were asked to inform the Commission within 
two months about the measures taken to comply with the judgment.

On 17 November 2009 the German Government informed the Commission that the Federal 
Ministry of Finance has already prepared a draft law to implement the judgment. However, the 
German Government requested a prolongation of the deadline for the implementation by two 
months as the consultations on the draft within the Government have not yet been finalised.
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To ensure compliance with the judgment during the period until the law has been adopted, the 
Ministry of Finance has published an administrative circular (BMF-Schreiben vom 13. November 
2009; IV C 3 - S 2222/07/10009; DOK 2009/0681154). According to the circular, no repayment 
of the savings-pension bonus should be requested if the tax payer moves to another EU Member 
State.

The infringement procedure will be closed once the legislation has been adopted in line with the 
judgment.

The Commission suggests informing the petitioner accordingly.


