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NOTICE TO MEMBERS

Subject: Petition 0900/2008 by Inge Russ-Aigner (German), on behalf of the 
Schönfelderstrasse Action Group in Kassel, on plans by the Kassel municipal 
authorities (Germany) to build on land previously belonging to the Opel 
company

1. Summary of petition

The petitioner objects to projected building work on land previously owned by the Opel 
company in Schönfelderstrasse in Kassel (D), indicating that the road in question is a major 
traffic artery where noise and pollution (particles) ceilings are already being exceeded. She 
indicates that the projected building work will make the road narrower and increase traffic 
density and, as a result, noise and pollution levels. Since the preliminary environmental 
impact assessment by the Kassel municipal authorities indicates that the project is not 
expected to have a significantly unfavourable effect on the environment, the municipal 
authorities have decided not to carry out a comprehensive environmental impact survey. The 
owners of nearby listed buildings located there take the view that the projected building will 
not fit in with its historic surroundings. On behalf of the local residents, the petitioner is 
seeking the withdrawal and revision of the as yet unrealised construction project.

2. Admissibility

Declared admissible on 13 November 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 February 2009.

Noise 
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Applicable Community legislation as regards evaluation and management of the noise in the 
environment is Directive 2002/49/EC1. 

This Directive does not set any limit values for noise, but leaves that choice of limits and 
measures to the discretion of the Member States. According to the Directive, the competent 
national authorities must however, draw up strategic noise maps and action plans aimed at 
ensuring the management of ambient noise for agglomerations and certain other specifically 
defined areas. The agglomeration of Kassel with less than 250 000 inhabitants (~ 194 000
inhabitants) does however not fall under the scope of those obligations until 2012.

Environmental Impact Assessment

As regards the Petitioners' concern about the absence of an environmental impact assessment, 
it has to be noted that urban development infrastructure projects are among those listed in 
Annex II of the so called EIA Directive (Council Directive 85/337/EEC on the assessment of 
the effects of certain public and private projects on the environment (EIA Directive) as 
amended by Directive 97/11/EC). 
For such projects, Member States have to determine, either through a case by case 
examination or according to thresholds or criteria, whether the project is to be made subject to 
an environmental  impact assessment because of its likely significant effects on the 
environment taking into account the relevant selection criteria set out in Annex III of the 
Directive, or not. 

In the present case, the Member State (the competent authorities of Kassel, Hesse,Germany) 
determined as a result of a pre-assessment,  that it is not likely that the project will have 
significant effects on the environment. Thus, the project was not made subject to an 
environmental impact assessment. 

In light of those circumstances, the Commission cannot identify at this stage any breach of 
Community law. 

Therefore, the Commission is not able to intervene in this case, as the concerns expressed by 
the petitioning action group refer to administrative acts and procedures that are only covered 
by the legislation of the Member States, in this case of Germany and its Federated States (or 
"Länder").  Nevertheless, it could be suggested to the petitioners that they makes use of the 
means of redress provided for under national law.

Air Quality

The town of Kassel is situated in the DEZFXX002A air quality zone - Ballungsraum II 
(Kassel). The official data provided to the Commission by the German competent Authority 
show that throughout this zone in 2006 and 2007 the concentrations of particulate matter 
PM10 were below both the limit values (yearly and daily) set by Directive 1999/30/EC2 and 
by the new Air Quality Directive (2008/50/EC)3. The Commission is thus not aware of any 

                                               
1 OJ L 189, 18.7.2002, p. 12
2 OJ L 163, 29.6.1999, p. 41

3 OJ L 152. 11.6.2008, p. 1
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exceedance situations currently existing in this zone.

In such situation the new Air Quality Directive asks Member States to maintain the levels of 
pollutants below the limit values and to endeavour to preserve the best ambient air quality, 
compatible with sustainable development.

Regarding the NO2 (Nitrogen Dioxide), which is another pollutant concerned by traffic 
emissions, the limit values set by Directive 1999/30/EC, and Directive 2008/50/EC, will enter 
into force in 2010. In the zone of Kassel the concentrations of this pollutant are, since 2006, 
above the yearly limit value plus the margin of tolerance. This situation does not currently
constitute a breach of the Directives but only trigger the obligation to establish and implement
an air quality plan to ensure that the limit value are attained at the 2010 deadline. The 
Commission regularly checks the need and existence of air quality plans for all the zones 
concerned and will follow up with the relevant German authorities whether an air quality plan 
has been adopted for the zone in question.

In the matter of the impact of a new building infrastructure along the Schönfelder street, it is 
the responsibility of a Member State to assess whether the additional air pollution due to the 
new infrastructure is likely to cause a deterioration of air quality and to take the appropriate 
measure to ensure that such deterioration does not take place.

Conclusions 

In view of these elements and in view of the information communicated by the petitioners', it 
is not possible to identify a potential infringement of the relevant Community legislation.
Should the petitioner provide more information enabling the Commission to assess the above 
mentioned projects in relation to the above mentioned Directives, the Commission could 
investigate this matter afresh. 

4. Further Commission reply, received on 22 January 2010.

Since the previous Commission communication, the petitioners have raised additional points 
and queries, especially with regard to the issue of noise and impact assessments: 

The Commission’s comments are as follows: 

Noise

According to Directive 2002/49/EC 1as regards evaluation and management of the noise in the 
environment Member States have to draw up noise maps in 2012 for agglomerations with 
more than 100 000 inhabitants. Since the agglomeration of Kassel has more than 100 000 
inhabitants
(~ 194 000), it will probably fall under the scope of the directive. Noise maps should describe 
the situation in terms of noise pollution

                                               
1 OJ L 189, 18.7.2002, p. 12-26
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However, this does not mean that no more buildings are allowed to be constructed from 2012. 
As the directive does not set any limit values for noise at European level, it is up to the 
discretion of the Member States to decide on the measures taken to tackle the issue of noise 
pollution. 

The directive only obliges Member States to draw up the maps and report to the Commission 
in due time. 

Environmental impact assessment

The Commission's earlier comments remain basically valid. The urban development projects 
described by the petitioners, fall under annex II of the EIA Directive1 and are subject to an 
environmental impact assessment only if the competent authorities so determine, either on the 
basis of a case by case examination and/or by applying thresholds or criteria laid down in the 
respective national laws in compliance with the EIA Directive. 

The sub-division of a project into smaller sections with the intention that each of them would 
fall below screening thresholds or criteria and, therefore, depart from the obligation to 
undergo an EIA, would not be in line with the effective application of the national legislation 
and the EIA Directive.

If the petitioners are of the opinion that administrative acts and procedures, such as dividing 
the initial construction field into smaller building area plots, had an influence on the 
determination not to undertake an environmental impact assessment, the petitioners should, as 
a priority, use the possibilities and procedures existing under German law to appeal against 
such decisions. 

Ambient air quality

The Commission maintains its earlier comments. The latest validated and officially reported 
data for 2008 from the German authorities indicate that, in Kassel, the PM10 concentration 
levels were close to- but did not exceed the limit values, and will probably not exceed them in 
2009 either. There is, however, a high annual NO2 concentration that makes compliance in 
2010 very unlikely for this pollutant. Authorities are expected to consider this situation when 
additional sources appear, but it is up to them to decide on the spatial planning and abatement 
action most appropriate to ensure compliance with ambient air quality standards in the area.  
The Commission will consider enforcement action to ensure compliance with NO2 limit 
values if current projections are confirmed by the validated assessment data of 2010. 

Conclusions 

On the basis of the information available, it is not possible to identify a breach of Community 
legislation.

                                               
1 OJ L 175, 5.7.1985, p. 40-48


