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NOTICE TO MEMBERS

Subject: Petition 0006/2009 by Jean Marie Taga Fosso (French) concerning discrimination 
based on nationality regarding the refusal of the British authorities to recognise 
his French degree in pharmacy

1. Summary of petition

The petitioner objects to the stance adopted by the British authorities (Department of Health)
regarding his French university degree in pharmacy, indicating that they are refusing to permit 
his appointment as chief pharmacist in any pharmacy which has not been registered for over 
three years. This is the rule which applies to holders of pharmacy qualifications from an EU 
Member State university (1954 Pharmacy Act and 2006 Health Act). Under the terms of 
Directive 85/433/EEC (Article 2(2)) Member States need not give effect to pharmaceutical 
qualifications for the purposes of ownership, management or supervision of a pharmacy 
which has been in operation for less than three years. The petitioner maintains that this 
restriction applies only to those who obtain their qualification in an EU Member State and not 
to holders of such qualifications from third countries. He objects to the fact that his long 
experience as a pharmacist in the United Kingdom is not recognised for the purposes of 
appointment as chief pharmacist at a new pharmacy because of the fact that he is a French 
national holding a French qualification. He is accordingly seeking an amendment to both the 
directive and the provisions transposing it into British legislation.

2. Admissibility

Declared admissible on 16 April 2009. The Commission has been asked to provide 
information (Rule 202(6) of the Rules of Procedure).

3. The Commission's reply, received on 7 July 2009.

The petitioner, who is a French citizen, obtained his state diploma of doctor of pharmacy in 
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July 1998. He became a member of the National Order of Pharmacists in 1998 and the 'Royal 
Pharmaceutical Society of Great Britain' in October 1998. Since that time he has been 
practising in the United Kingdom.

In May 2007, ASDA Store Management refused to appoint him 'in-store pharmacist' in a 
pharmacy on the grounds that he had obtained his qualifications in France. He appealed 
against this decision to the Department of Health which informed him that the issue of the 
access of European citizens to the management of new pharmacies was under review, but that 
Member States were free to choose whether to apply the derogation provided for in 
Article 2(2) of Directive 85/433/EEC1. 

Furthermore, the petitioner takes the view that by authorising third country nationals who 
have obtained their qualifications in the United Kingdom to be appointed as chief pharmacist 
in the United Kingdom was guilty of discrimination on the basis of nationality.

At the outset, it should be noted that following the abrogation of Directive 85/433/EEC by 
Article 62 of Directive 2005/36/EC2, the recognition of professional qualifications, in 
particular of pharmacists, is regulated by this second directive which came into force on 
20 October 2007.

Article 21(4) of Directive 2005/36/EC provides for the same derogation as that in Article 2(2) 
of Directive 85/433/EEC. This derogation authorises Member States not to give effect to the 
training qualifications referred to in Annex V.5.2 of the directive for the setting up of new 
pharmacies open to the public. For the purposes of this paragraph, pharmacies which have 
been open less than three years are considered as new pharmacies. This derogation authorises 
Member States not to grant automatic recognition to the holders of the diplomas referred to in 
the Annex to the directive.

However, this does not mean that Member States may refuse authorisation to the citizen of a 
Member State to be appointed Chief Pharmacist in a new pharmacy simply on the basis of 
Article 21(4) of Directive 2005/36/EC. This Article does not allow any derogation from the 
Treaty, in particular Article 43 thereof which guarantees freedom of establishment. Under this 
Article, recognition of professional qualifications must be granted, taking into account all the 
diplomas and professional experience of the person wishing to be appointed Chief Pharmacist 
to a new pharmacy. Moreover, access to this field of activity may not be refused on the sole 
basis of Article 21(4) whose purpose is not to provide derogation from automatic recognition 
procedures. In order to comply with the Treaty, any refusal must be based on the Gebhard 
judgment3 which provides that 'national measures liable to hinder or make less attractive the 
exercise of fundamental freedoms guaranteed by the Treaty must fulfil four conditions: they 
must be applied in a non-discriminatory manner; they must be justified by imperative 
requirements in the general interest; they must be suitable for securing the attainment of the 

                                               
1 Council Directive 85/433/EEC of 16 September 1985 concerning the mutual recognition of diplomas, 
certificates and other evidence of formal qualifications in pharmacy, including measures to facilitate the effective 
exercise of the right of establishment relating to certain activities in the field of pharmacy, OJ L 253, 24.9.1985, 
p. 37–42.
2 Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the recognition 
of professional qualifications, OJ L 255, 30.9.2005, p. 22–142.
3 Case C-55/94, Gebhard, point 39.
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objective which they pursue; and they must not go beyond what is necessary in order to attain 
it'.

As regards the alleged discrimination by the United Kingdom on the basis of nationality, it 
should be noted that, according to information available to the Commission, the United 
Kingdom refuses to give effect solely to qualifications obtained in other Member States; a 
national of a Member State who obtains qualifications in the United Kingdom is not affected 
by this restriction. The petitioner obtained his qualifications in France, and is not therefore in 
the same situation as a citizen of a third country or a Member State national who had obtained 
his qualifications in the United Kingdom. Persons in different legal situations may find 
themselves subject to different rules, without, however, being the subject of discrimination.

Article 21(4) of Directive 2005/36/EC allows Member States not to give the benefit of 
automatic recognition to pharmacists' training qualifications obtained in other Member States 
for carrying out the activities of pharmacist as chief pharmacist in new pharmacies. This 
provision does not, however, mean that access to this activity may be refused. The restrictions 
which the petitioner complains about must be assessed on the basis of Article 43 TEC. The 
Commission will contact the UK to verify whether these principles are being respected in 
legislation and in the way the law is applied.

4. Commission reply, received on 22 January 2010.

The Commission has recently been informed that the petitioner tried to bring the decision of 
ASDA Store Management before the High Court of London, but that his request for a judicial 
review was refused. His appeal before the High Court of London was also rejected on 14 
October 2009.

Further to its previous reply, the Commission wishes to inform the European Parliament that 
it has contacted the British authorities about the restrictions reported by the petitioner. In their 
response of 24 September 2009, the British authorities supplied the following information:

- The Royal Pharmaceutical Society of Great Britain (RPSGB) gives automatic 
recognition to the qualifications listed in Annex V, point 5.6.2, of Directive 2005/36/EC1.
- The RPSGB automatically recognises qualifications that do not meet the conditions of 
the Directive but that benefit from acquired rights.
- In all other cases, by virtue of Articles 10(b) and 10(g) of the Directive, the RPSGB
applies the general system for the recognition of qualifications.
- At the time of recognition, the RPSGB draws the migrant's attention to the fact that, 
under Articles 70 and 71 of the Medicines Act 1968 and Article 21(4) of the Directive, he 
cannot assume personal control of a new pharmacy.
- Indeed, Articles 70 and 71 of the Medicines Act 1968 prohibit anyone holding 'a 
qualification in pharmacy awarded by a relevant European State' from having personal 
control of a new pharmacy.
- This prohibition applies without regard to the recognition procedure applied (points 1 to 
3 above).

                                               
1 Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the recognition 
of professional qualifications, OJ L 255, 30.9.2006, p. 22–142.
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- The prohibition also applies to persons whose professional qualifications would be 
recognised on the basis of the Treaty, notably by virtue of the Court of Justice case law in
the Vlassopoulou1 and Hocsman2 cases.
- However, the prohibition does not apply:

a. to citizens of third countries with a European qualification;
b. to the opening of a new pharmacy via the creation of a company (provided that 

control of the pharmacy is given to a pharmacist with a non-European 
qualification);

c. to the post of 'superintendent pharmacist', as long as the person does not have 
control of the pharmacy.

It appears from the British authorities' reply that they interpret Article 21(4) of the Directive 
as authorising the Member States not to give full effect to qualifications obtained in another 
Member State when it comes to the control of a new pharmacy. 

Article 21(4) is worded as follows:

'Member States shall not be obliged to give effect to evidence of formal 
qualifications referred to in Annex V, point 5.6.2, for the setting up of new 
pharmacies open to the public. For the purposes of this paragraph, pharmacies 
which have been open for less than three years shall also be considered as new 
pharmacies.'

However, Article 21 is in Title III, Chapter III, of the Directive, on recognition on the basis of 
coordination of minimum training conditions. Article 21 sets out and structures the principle 
of automatic recognition. Consequently, the derogation created by Article 21(4) of the 
Directive must be interpreted as introducing an exception only to the principle of automatic 
recognition. This exception does not, therefore, affect the other recognition procedures set out 
in the Directive or the rights migrants may enjoy on the basis of the Treaty. 

Article 21(4) of the Directive therefore does no more than impose on the Member States an 
obligation of automatic recognition for pharmacies open for more than three years. If a 
migrant wishes to practise his or her profession in a pharmacy open for more than three years, 
the Member States must automatically recognise his or her professional qualifications 
corresponding to the minimum training conditions provided for by the Directive. On the other 
hand, the recognition of qualifications for pharmacies open for less than three years is 
regulated by the Directive and consequently falls within the scope of primary legislation. 

Conclusions

The Commission intends to contact the British authorities again in order to examine the 
compatibility of existing provisions with the freedoms provided for in the Treaty.

                                               
1 Case C-340/89, Vlassopoulou
2 Case C-238/98, Hocsman


