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NOTICE TO MEMBERS

Subject: Petition 0885/2009 by Mirko Bernardi (Italian), on behalf of ASD Hacking 
Labs, on the failure of AMD, a microprocessor manufacturer, to provide 
support for open source software and the resulting disadvantages for 
European citizens

1. Summary of petition

The petitioner maintains that the AMD microprocessor company is failing to provide 
sufficient support for open source software, supplying inefficient drivers and thereby 
rendering certain programmes inoperational.  He suspects the company of sidelining open 
source software in favour of Microsoft programmes and argues that AMD should be required 
to indicate that its products are not suitable for open source programmes.  He is also seeking 
an investigation into distortion of competition and discrimination by AMD against open 
source software.

2. Admissibility

Declared admissible on 20 October 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 22 January 2010.

The petitioner raises issues related to the interoperability of products produced by AMD with 
open source software. In particular he alleges that the drivers provided by AMD for its 
graphics cards, unlike drivers provided for NVIDIA cards, would not properly interoperate 
with the open source software GNU/Linux/ubuntu 9.04 and concludes on this basis that AMD 
would discriminate against open-source systems in favour of proprietary operating systems. 
On this basis the petitioner asks that: 



PE438.323 2/3 CM\802765EN.doc

EN

- an inquiry be opened into AMD to ascertain any commercial improprieties respectively to 
ascertain whether there is any liability for unfair competition and discrimination against open-
source system in favour of proprietary operating systems; 

- AMD be required to state on their packaging that their product is not suitable for open 
source operating systems;

- AMD be required to recompense any customers requesting compensation, having been 
misled at the time of the purchase. 

The Commission’s comments on the petition

The Commission will address the petitioner's issues in the order in which they were brought 
to its attention. 

UNFAIR COMPETITION

Purely unilateral behaviour of an undertaking violates European Union competition law (Art. 
102 of the TFEU) only if that undertaking enjoys a dominant position and abuses this 
position.1 The Commission has no indication that AMD holds a dominant position on any of 
the potential markets mentioned by the petitioner. In the absence of a dominant position, 
European Union competition rules do not limit conduct such as that alleged by the petitioner. 

INFORMATION PROVIDED ON THE PRODUCT

In this regard please note that under the Unfair Commercial Practices Directive2, traders are 
obliged, inter alia, to provide consumers with essential information (on the product) which the 
average consumer needs in order to make an informed choice and the omission of which is 
likely to distort his or her economic behaviour. Such information involves the main 
characteristics of the product and it may include information on the product's interoperability 
with other devices and/or operating systems. Traders are also under an obligation to provide 
such information in a clear, intelligible and timely manner. 

It is, however, for the national authorities to enforce the provisions of the Directive and to 
investigate the commercial behaviour of individual companies. The Commission has no 
enforcement powers in the area of consumer protection. In this connection, it should also be 
noted that the Directive applies only to business-to-consumer relationships, while Member 
States remain free to extend its application to business-to-business transactions.

COMPENSATION 

Whether consumers are entitled to compensation when a company engages in unfair 
commercial behaviour is a matter which is not yet regulated at an EU level and which largely 
depends on the applicable national law. The Directive leaves the Member States free to set up 
                                               
1 With effect from 1 December 2009, Articles 81 and 82 of the EC Treaty have become Articles 101 and 102, 

respectively, of the Treaty on the Functioning of the European Union (TFEU); the two sets of provisions are in 
substance identical. For the purposes of this Decision, references to Articles 101 and 102 of the TFEU should 
be understood as references to Articles 81 and 82, respectively, of the EC Treaty where appropriate.

2 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair 
business-to-consumer commercial practices in the internal market and amending Council Directive 
84/450/EEC, Directives 97/7/EC and 2002/65 of the European Parliament and of the Council and Regulation 
(EC) No 2006/2004 of the European Parliament and of the Council (Unfair Commercial Practices Directive).
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the appropriate judicial / administrative means of enforcing this legislation at a national level 
as long as adequate and effective enforcement is achieved.

The Commission would therefore advise the petitioner to address the competent Italian 
authorities and consumer associations in relation to this matter. Below are the relevant contact 
details:

Autorità Garante della Concorrenza e del Mercato 
Piazza G. Verdi, 6/a  00198 Roma 
Tel:+39.06.85.82.11
Fax: +39.06.85.82.12.56
http://www.agcm.it/index.htm

Associazione Italiana Difesa Consumatori e Ambiente (ADICONSUM)
Via Lancisi 25, I-00161 Roma
Tel: +39 06 441 70 21
Fax: +39 06 441 70 230
E-mail: adiconsum@adiconsum.it
Web site: www.adiconsum.it

Conclusion

Against this background the Commission does not see any direct need to act with regard to 
the issues raised by the petitioner. 


